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GOVERNMENT OF INDIA
NARMADA WATER DISPUTES TRIBUNAL

No. 69/1/75-NW DT vew Delhi, December 7, 1979

The Secretary to the

Government of India,

Ministry of Agriculture & Irrigation,
Department of Irrigation,

NEW DELHI.

SIR,

The Narmada Water Disputes Tribunal investigated the matiers referred
to it under Scction 5(1) of the Inter-State Water Dispuates Act 1956 and forwarded
its Report with its Decision unduer Section 5(2) of the said Act 10 the Government,
of India on the 16th August, 1978,

Within three months of the aforesaid Decision, the Union of Indiz and
the States of Gujarat, Madhya Prad:sh, Masharashtra and Rajasthan filed five
separate References before the Tribuial under Section 5(3) of the Inter-Siate
Water Disputes Act 1956.

The Tribunal has prepared its Further Report g'ving such explanation/gui-
dance as it has deemed fit on the mati.is referves to it under these five Referer-
ces. In Chapters I to VIII of its Further Repani, Volume I, Sh:i V. Ramaswami
the Chairman of the Tribunal and Shri M.R.A. Ansari, Member, have expressed
their opinion on all the important points arising in these Refereaces.  Shri A K
Sinha, another Membe:, has expressed on a few of these poiats a somewhat diff-
erent opinion which is reproduced in Volume IT of this Further Report. In accor-
dance with the majority opinion, the Tribunal has given its modified Decision 1n
Chapter IX, Volume I of the Further Report under Sectior 5(3) of the Inter-State
Water Disputes Act 1956 read with Section 5(4) of the same Act.

The Tribunal herewith forwards 1ts Further Report to the Government of
India under Section 5(3) of the Inter-Statc Water Disputes Act 1956.

Yours faithf{ully,

(8d.) V. RAMASWAMI
Chairman

(Sd.} A.K. SINHA
Member

(5d.) M.R.A. ANSARI
Member
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CHAPTER 1

SCOPE OF THE JURISDICTION UNDER SECTION 5(3) OF THE INTER-
STATE WATER DISPUTES ACT (ACT 33) O¥F 1956

Reference No. 1 Of 1978 By Government (f India
Reference No. 2 Of 1978 By Sta‘e Of Gujarat
Reference No. 3 Of 1978 By S ate Of Madhya Pradesh
Reference No. 4 Of 1978 By State Of Maharashtra
Reference No. 5 Of 1978 By Stute Of Rajasthan

In this Report, unless otherwise mentioned: —

(a) the expression “Report™, “Orviginal Report™ or “QOur Report” micans the Report
of this Tribunal under Section 5(2) of the Inter-State Walter Disputes Act, 1956:

(b} the expression “This Reperi™ or “This further Report™ means the Report of
this Tribunal under Section 5'3) of the said Act.

1.1.1 Fitivg Of References ' To 5 OF 1978.- The NMurmoda Water Disputes Tri-
bunal investigated the matters relerred lo it under Section 5(1) of the Inter-State Water
Disputes Act, 1956 and forwarded its decision and Repori to the Government of India on
16th August, 1978. The Union of India and the States of Gujarat. Madhva Pradesh,
Maharashtra and Rajasthan filed References Nos. 1, 2. 3. 4 and 5 of 1978 rewpectively
under Section 53) of the said Act on the 16th November, 1978 In each of the Refer-
ences, replies were filed by the respective respendent States on 22nd January. 1979. No
reply was filed by the Union of India 1o Relerences Nos. 2 1o 5 of 1978 filed by the four
States. However, in its lefter No. F/4/4/78-WD dated 20th January, 1979. the Unien of
India stated that “it did not consider it necessary to file any replics to References made
by the State Governments of Gujarat, Mudhya Pradesh, Maharashira and Rajasthan. but
it reserved its richt to make appropriate oral submissions on those References.™ 1t is
also necessary to say that in Reference 1 of 1978, the Unton of India did not file a Re-
joinder 10 the replies filed by the four contesting States in that Reference. In Reference
No. 2 of 1978, Gujarat filed a Reioinder on 15th March, 1979. Similarly, in References
Nos, 3, 4 and 5 of 1978, Madhya Pradesh. Muoharashira and Rajasthan filed their res-
pective Rejoinders on 15th March. 1979,

1.1.2 Madhya Pradesh filed & separate Rejoinder (CMP No. 8 of 1979) on  the
scape and ambit of Section 5(3) of the Inter-State Waicr Disputes Act on 21st February.
1979, Gujarat, Rajasthan and Maharasthra filed Sur-Rejoinders (CMPs 13, 17 and 18 of
1979 (o the Rejoinder of Madhya Pradesh on 15th March, 1979, The Union of India
did not file a Sur-Rejoinder to the Rejoinder of Madhya Pradesh though it was afforded
an opportunity of doing so.

1.1.3 Hearing Of The Refercnces,—The hearing of the References commenced on
Sth April. 1979 and continued till 28%th July, 1979

F.1.4 Counsel for the Union of India did not address any oral arsument with re-
gard to merits of Reference No. | of 1978 Nor did the Counsel argue as regards the
merits of References 2 to 5§ of 1978 filed by the contesting States. Counsel for the Union
of India did not alse address any argsument wilh regard to the jerisdiction of the Tribunal
under Section 5(3) of the Inter-State Water Disputes Act. 1950,

) 1.1.5 On 17th Apni, 1979, the Union of Indiy filed CMP No, 19 of 1979 explain-
ing the stand it has taken in all these References. CMP No. 19 of 1979 is Annexure 1.1
of Chapter II of the Further Report.

1.1.6 On 24th April. 1979, the Tribunal circulated to the party States and the Union
of Tndia copies of tentative draft directions in respect of the constitution of Construction
Boards for Sardar Sarovar, Narmadasagar and Navagam Main Canul. On 14th May. 1979,
all the party States and the Union of Tndia filed CMPs 23 10 27/ 1979 enclosing their respective
cominents on the draft directions. On 18th June. 1979, the Tribunal circulated 1o the

1
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party States and the Union of India copies of an alternative schemc of constitution of
Advisory Committee for Sardar Surovar alone. On Sth July. 1979, the party States and
the Union of India filed CMPs 36 10 48 of 1979 enclosing their respective comments on
the new dralt directions. As desired by the parly Stales the Tribunal gave an oral hearing
on this matter on 28th July, 1979, The hearine of the References 1 10 5 of 1978 was
completed on this date,

SCOPE OF SECTION 5(3) OFF INTER-STATE WATER DISPUTES ACT

1.2.1 The first question which arises for consideration is—What is the scope and
extent of the powers of this Tribunal under Sect'on 5(3) of the Inter-State Water Disputes
Act (Act 33) of 19567

The contention of Madhya Pradesh is that (i) the Tribunal in forwarding its Report
and decision under Section 5(2} of the Act, does not render a decision which acquires the
character of finality: that (ii) when the motter is acain referred to the Tribuna! under Ssc-
tion 5(3) for further consideration. the Tribunal is seized of all the matters all over again
and it may give such explanation or guidance as it deems fit without any limitation on its
powers to do so and that (iii) it is open to the Tribunal under Section 5(3) of the Act to
review or modify the maiters already decided by it under Section 5(2) of the Act.

1.2.2 The opposite viewpoint was put forward on behalf of Maharashtra. The
argument was stressed on behalf of Maharashera, -

{a) that once a report setting out the facts found by the Tribunal and giving its
decision on the matters referred to it has been forwarded to the Central Go-
vernment under Section 5(2} of the Act. the decision of the Tribunal cannot
be altered or modified except ns provided under Section 5(3):

(b) that the power of the Tribunal is I'mited 10 giving explanation or guidance on
matters which have been referred to it under Section 5(3):

¢) that in giving such guidance or explanation under Section 5t the Tribunal
cannot assume the power to review its decision or reconsider any issues afresh:

(d) but the Tribunal can give explanation by supplyiny details or by making the
decision plain or intelligible or by removing any inconsistencies: and

{e) that the Tribunal does not possess any inherent power of amending or altering
its decision apart from Section 5(3).

1.2.3. On behalf of Gujarat and Rajasthan also. the arcument was stressed that the
Tribunal has no jurisdiction under Section 53} of the Act to reconsider or review the
matters already decided by it. Tt was submitted that the jurisdiction of the Tribunal under
Section 5(3) was confined to giving of explanation which may be necessary to make the
original decision intelligible or to removing any ambipuites or to carrezting clerical or
arithmetical mistakes or to make explicit the meuning or ‘ntention of any direction or
observation in the original report.

1.24 The question at issue derends upon the interpretation of Section 5§ of the
Inter-State Water Disputes Act {Act 33) of 1956 which states:—

“5(1) When a Tribunal has been constituted under Section 4. the Central Go-
vernment shall. subject to the provision contained in Section 8. refer the water
dispute and any matter appearing to be connected with, or relevant to. the
water dispute to the Tribural for adjudication.

{2) The Tribunal shall investicate the matters referred to it and forward 1o the
Central Government a report setting out the facts as found by it and giving
its decision on the matters referred to it.

(3) Tf, upon consideration of the decision of the Tribunal. the Central Govern-
ment or any State Government is of oninion that anything therein contained
requires explanation or thit guidence is needed upon any point not oririnallv
referred to the Tribunal. the Central Government or the State Government. as
the case may be, may with'n three months from the date of the decision. again
refer the matter to the Tr'bunal for further consideration. and on such refer-
ence, the Tribunal may forward to the Central Government a further report
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giving such explanation or suidance as it deems fit and n such a case, the
decision of the Tribunul shall be deemed to be muoditied accordingly.”

An ordinary Civil Court cannot alier a signed judgement proncunced in  open
Court except as provided under Section 152 or on review under Scction 114 of the Code
of Civil Procedure. Section 152 provides that the Court may correct clerical or arith-
metical mistakes in its judgements, decrces or orders, arising therein from any accidental
slip or omission. The Court is also empowered 1o review its judgement under Section 114
of the Code read with Order 47 Rule 1. The tnherent power of the Court to do juslice
is preserved under Section 151 of the Cwil Procedure Code, see Janaokorama Iyer v, P.M.
Nilakanta lyer (1962 Supp. 1 S.C.R. 206, 229-231).

1.2.5 But a Tribunal constituted under a special statute has no such inherent power
or any power of review. (See Harbhajan Singh v. Karam Singh, (1966) 1 S.C.R. 817 and
Patel Narshi Thakershi v. Pardyamansinghji Arjunsinghji ALR. 1970 S.C. 1273, I is
a scitled principle that the power 1o review cannol be exercised umless such a power s
expressly conferred by the statute. In Drew v. Wiltls (1891) | Q.B. 450, Lord Esher,
M.R. pointed out that ‘no court (and I would add ‘no authority’) has ... a power ot
selting aside an order which has been properly made. unless it is given by stalute” In
another cuse, Hession v. Jones, (1914) 2 K.B. 42! Bankes, } pointed out that the court,
under the statute, has no power ‘Lo revicw an order deliberately made atter argument and
to entertain a fresh argument upon it w.th a view to ultimately confirming or reversing il
and observed:

“Then as to the inherent jurisdiction of the Court. Beiore the Judicuture Acts
the Courts of common Jaw had no jurisdiction whatever to set aside an order
which had been made. The Court of Chancery did exercise a certain limited
power in this direction, All Courts would have power to make a necessary
correction if the order as drawn up d.d not express the iniention of the Court;
the Court of Chancery however went somewhat further than that, and would
in a proper case recall any decree or order before it was passed or entered:
but after it had been drawn up and perfected no Court or Judge had any
power to interfere with it. This is clear from the judgement of Thesiger L.J.
in the case of in re. St. Nozaire Co. (1879) 12 Ch.D.88.”

A similar view was taken by the Calevua  High Court in Baijnath Ram Goenka v. Nand
Kumar Singh, LL.R, 34 Culcutta 677. When that case was tiken up before the Privy
Council, Lord Atkinson in the course of tiie awrgument and in the short judgement that he
delivered on behalf of the Board declared in explicit terms that the power (o review was
not inherent in a Court.

1.2.6 It is mamilest that the jurisdicton of the Tribunal set up under the Inter-
State Water Dispules Act is circumscribed and limited by the provisions of that Act.
Section 9 of the Act gives the Tribunal some powers of a Civil Court and also enables it
lo regulate its practice and procedure. Bul 1he powers under Sections 151, 152 or under
Section 114 or Order 47 Rule | of the Code of Civil Procedure have not been conferred
on it by Parliament.

1.2.7 Section 5(1) of the Act provides for reference of a water dispute and any
matter appearing to be conmected with or relevant to the water dispute to the Tribunal
for adjudication. Section 5(2) imposes a duly on the Tribunal to investigate the matters
referred to it and forward to the Central Government a reporr sctting out the facts as
found by it and giving its decision on the mutters referred 10 it. 1f there js anyihing con-
tained in the decision of the Tribunal which in the opinion of either the Central Govern-
ment or in the opinion of any State Governmenls require explanation or if in the opinion
of any of them guidance is nceded wpon any poat not originally referred to the Tribunal,
the matier may again be referred (o the Tribunal by the Central Government or by the
State Government under Section 5(2) for {urthcr consideration. On such a reference or
references, the Tribunal may forward to the Central Government a further report giving
such explanation or guidunce as it thinks fit. If the Tribunal gives any cxplanation or
guidance, the decision of the Tribunal is deemed to be modified accordingly.

128 It is manifest that there is o sharp contrast belween the language of Section
M1 and (2) and Section 5!3} of the Act. Under Section 5(1) and (2) of the Act, the
Tribunal is required to adjudicete the water dispute and give its decision on the matters
referred to it. Under thesz sub-sections. the Tribunal Shell investigate the matiers referred
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to it under Scction 5(1) and on dadjudication of the dispute, a report is 1o be made 1o the
Central Government. In Ballentine’s Law Dictionary (1948 edition) the word adjudica-
tion” is defined thus : A solemn or deliberate determination of an issuc by the judicial
power, after a hearing in respect o the malters claimed to have been adjud caled. See
Sums. v. City of New YOork™ . In Bouvier's Law Dictionary Law Dictionary (8th cdition}
the word “adjudication™ is delined as A judgmeit; giving or propouncing judgement in a
wuse.  Delermination in the exercvise of judical power. Streer v Benner” Joseph O, Inwvin
& Co. v, .57 The adjudication of the dispute, the iavestigation of the matters velerred
to it under Scction 5(1) and the making of & report containing its decision are all obli-
gatory on the Tribunal. The Report ol the Tribunai is o conlmin the Tacts as found by
the Tribunal and the decision of the Tribunal on the matters referred 1w it. It is manifest
that after the report contemplated by scction 5(2) is forwarded to the Central Government,
the adjudication process 1s compleie. Under Section 5(3) of the Act, however, there is a
provision that the Central Government or any State Government may again refer the matter
for further consideration il the Cemral Government or the State Govermnent is of the
opinion that unything contained 1n the report of the Tribunal  requires explancfon  or
gigdanee. On reeeipt ol such relerence, the Tribunal inay “forward 1o the Central Go-
vernment a further report giving such evplanation or guidance as it deems L™ It is mapi-
lest that under Section 5t3), there is no decision to be given by the Tribunal or uny investi-
gation of the matlers referred 1o it. 1t i also signiticant to notice that on a reference under
Section 5(3), it is discretionary wiin the Tribunaf to give or not to give the explanation or
guidance asked for. We are of the opinion that an a proper interpretation of Sectien 5(3),
there cannot be a de novo trial belore the Tribuial of the matter already decided.  Nor
is 1L 1o cpen Lo the Central Government or the Staie Government 10 ask the Tribunal on a
reference under Section S(3} 1o re-udjutir e any of the matiers already decidad by it or to
modily its decision on any point already given. But the jurisdiction ol the Tribunal under
Section 5(3) is limited to: (i) the explunation of anything comtmined in the report and
decision under Section 52) and (ii) guidance upon any po.nt which was not originally
referred to the Tribunal but referred to for the first time under Sccion 5(3).

) 1.2.9 In this conuection, it is refevant to reler to Secton 36A of the Industrial
Dispules Act, 1947, which reads as [ellows: —

364 Power (o remove ditficulticy

(Iy If, in the opmien ol the appropuate Govermment, any diffivulty or doubt
arises as (o the interpretation ol any provision of an awuard or settlement, it
may refer the question to such Labour Court, Tribunal or National Tribunai
as it may think fit.

{2) The Labour Court, VFribunal or National Tribural 10 which such guestion
s referred shall, afier giving Lhe parties an opportunity ol being heard. decide
such question and its decision shall be final and binding on all such parties.”

In Kirloskar Oil Engines Limited, Kirhee, Poona vs. The Workaien & otfiers, 1962 Sup-
plement, 1 Supreme Court Reports 491, it was held by the Supreme Court ihat Scction
36A was intended o empower a Tribunul to “clarify the provisions of the award passed
by it where a difficulty or doubt arosc ahout their inlerpretation, and ol o review  or
modify tts own order.  Any question about the propriety, correcteess or validity of any
provision of the award would he outside the purview of the enquiry contemplated by that
section.”

1.3.1 In construing Scction 5(3) of the Inter-State Water Disputes Act, therefore. it
is not legally permissible to read intw that section the words “review™. “uppeal” or ‘‘re-
adjudication”. If there was any such parliamentary intention. the same would have been
clearly expressed in that section. As an cxample, Section 6 of the I[ndustrial Dispute
{Banking and Insurance Companies) Act. 1949 exvressly uses the expression “re-adjudica-
tion” thrice in the same section.

“6. Powers of Central Governnent 1o refer disputes in respect of which awards or
decisions have been mude for re-wdjudication:

(1) Where any award or decision has been made in respect of any industrial
dispule concerning any banking or insurance compuny by any (ribunal or other

I. 31 N.Y. Misc. Ren. 559, 560 64N.Y. Supp. 631
2, 20 Fla. 700
3. 23 Cr. Cl, 149
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authority constituted or appointed by a Siate Governmient or any officer or
guthority subordinate o such Government, then the Central Government may,
notwithslanding that the said award or decision is in lorce. by order in writing
refer under Scction 10 of the sa.d Act the dispute or any of the matter in dis-
puic to an [ndustriai Tribunal constituted under the said Act for re-udjudica-
tion and stay the implementation of tive award or decision so made or any part
of such award or decision uniil the Industriel Tribunal to which the dispute or
any of the matters in dispute is relerred for re-adjudic ation has submitted  its
award or for such further period as the Central Governiment may consider neces-
sary.

(2) Alter the Industrial Tribunal w whch the dispute or any of the matters in
dispute has been so relerred for sescdjudication hus submitled its award, under
sub-Section {1} of Secon 15 of the said Act, the Central Government may, by
order n writing, declare that the award or decision previously made in respect
of such dispute by the Tribunal or other authority constituted or appeinted by
the State Government or any Officer or authority subordinate to such Govern-
ment or such part of that award or decision as may be specilied in the order
shall cease (o be in operation.™

1.3.2 The cardinal rule of construction of an Act of Pachament is that i1 shouid
be construed according to the intention cxpressed in the Act sell. 1t the words of the
statute are precise and unambiguous, then no more is necessary than lo evpound the
words in their ordinary and natural sense.  The words themselves in such a cuse best de-
clare the intention of the law-giver. {Rule declared in the Sussex Pecrage Claim (1844) 11
Cl. & F. 85, 143) and quoted by Lord Macnaghten in Vachar v. London Society of Com-
positors 1913 Appeal Cases page 107 at page [I17.

1.3.4 The dictonary meuning ol the word “explain’™ js—
(1) 1o make plain or intelhgble: 10 clear of obscurity or difticulty;

(2) o assign @ meaning Lo, state the meaning or impait ol (o iulerpret.  Accord-
ing 1o Murray’s Oxford English Dictionary :

Expluin, v. Forms: 6 expiaine, 6-7 explayne. 68 cxplane, 7-caplam. (Ad.L.
explanare, f. ex. {see Ex. Prel.) -+ plan-us flat, Plain. CI QF. ex-esplaner).

{3 o muke platn or intelhgyble; 10 clear of obscurity or difliculty,

The power of Explaining them (Laws) when there is need. 1676 GLANVILLIL
Exx., Confidence in philos. 6 How the pure mind can receive  information
from things that are not like 1tself. .. s .., not 10 be expluin’d a 1732 GAY()
you will have variety of commentators 1o cxplain the d:ficult passages (o you.
1875 MANNING Mission H. Ghost it. 44 What the child cannot understand
you cxplain my meaning.

(4) W assign a meaning to, W state e meaning or import of: to interpret.

17260 CHETWOOD Adv. Capt. R. Boyle 48 This he told Mirza in the Moorish
Tongue. but explain'd it to me in Enghksh. 1744 BERKELEY Siris S 221 To
define fire by heut wouid be to explain a thing by itelf. 1878 BROWNING
La Saisiaz 30 Hindrance is the fuci acknowledged howso'er explained as Fae,
Fortune, Providence.

According to Webster's 111 New Internationul Dictionary :-—

“"EXPLAIN vb. EDJING/-S (ME explanen, fr.L, Explanare to level. make
plam or clear. frex. lex. - -plinarem frplanus level, (lal—-more at Moor) vi.
la; to make manilest: present in detwl: EXPOUND, DISCLOSE  (Promised
to—the secret of his success) bl o make or understandable: clear ol complexi-
ties or obscunity: INTERPREI, CLARIFY.”

The word “guide” means (1) to point out the way for: direct on a course: corduct:
lead: (2} o direct {the policics, acton, cte)) of: manage: regulate; povern. The  word
“guidance” means the act of guiding. or leading: dircction (Webster's Mew Twentieth Cen-
tury Dictionary, 2nd Edition, Vol | puge BOR).
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1.3.5 Having regard to the natural meaning of the words “explanation” and “gui-
dance” in sub-Section 5(3) of the Act and having regurd 1o its contexl in relation to sub-
Section 5(2) of the Act, we are of the opinon that the Tribunal cannot assume the power
under Section 5(3) ol the Act to review any part ol its decision under Section X2) of the
Act or to reconsider the matters aiready decided by it. But the Tribunal is empowered
to give cxplanation by supplying deta:ls or lo make its decision plan or intelligible by
removing any obscurity or difficulty or by clearing any ambiguity. It is also permissible
for the ‘Iribunal under Section 5(3) of the Act to ascribe a mweaning or to interpret any
finding or any direction given under Scction 5(2). The Tribunal may also under Section
5(3) correct arithmetical or clerical mistakes or errors aristng from accidental slip or omis-
sions. The Tribunal is also empowered under Scction 5:3) to (a) make explicit the mean-
ing and intention of any direction ‘n the oniginal report and (b) to modily its original
direction or give Iresh direction in the nature of guidance on uny matler nol originally
referred 1o the Tribunal.

1.3.6 Apurt from the limited and circumscribed nature of such powers, the Tribunal
has no junsdiction under Section 5(3) of the Act to sit as a Court of Appeal from its own
decision.  Nor will 1t entertain appiication to modity or review any portion of it on the
ground that any of the party States in the case conceives itsell to be aggrieved by the
decision. The principle is clearly put by Sir Maurice Gwyer in Raja Prithwi Chand Lall
Choudhry vs. Sukhraj Raj and Subhanand Chowdhary vs. Apurba Krishna Mitra, 1940
Federal Court Report 78 as follows:—

"It would in our opinion be intolerable and most  prejudicial o the public
interest it cases once wecded by the Court could be re-opened and re-heard.
‘There is a salulary maxim which ought 10 be observed by all Courts of lasl
resort—Interest reipublicae wt sit finiy Iitwn. s strict observance may occa-
sionally entail hardship upon individual litigants, but the mischicf arising from
that source must be small in comparison with the great mischief which would
necessarily result from doubt being thrown upon the finality of the decision of
such a Tribunal as this’: Venkata Narasimha Appa Row v. Court of Wards,
(1886) 11 App. Cas. 660 at p. 664.”

Again in Rajunder Narain Rae v. Bijai Govind Singh [(1) (1836) 1 Moo, P.C. 117), Laid
Brougham said :

"It is unquestionably the strict rule, and ought 10 be distinctly understood as
such, that no causc in this case can be re-heard, and that an order once made,
that is a report submitied to His Majesty and adopted, by being made an Order
in Council is final and cannot be altered. The same is the casc ol the judge-
ments of the House of Lords, that is, of the Court of Parliament, or of the
King in Parhament as it is somectimes expressed, the only other supreme Tri-
bunal in this country. Whatever, therefore, has been really determined in
these Courts must stand, there being no power of rebearing for the purpose of
changing the judgement pronounced: nevertheless, il by msprision in embody-
ing the judgments, errors have been introduced, these Courts possess, by com-
mon law, the saume power which the Courts of Record and Statute have of recti-
fying the mistakes which have crept in ... The House of Lords exercises a
similar power of rectifving mistakes made in drawing up its own judgements,
and this Court must possess the same authority. The Lords have, however, gone
a step further and huve corrected mistakes introduced through inadvertence in
the details of judgements: or have supplied manilest defects in order to enable
the decrees to be enlorced, or have added explanatory maiter, or have recon-
ciled inconsistencies ......"”

1.3.7 In the legul seuting and background ol our interpietation ol Section 5(3) of
the Act, we shall now proceed 10 scrutinisc and examine the References Nos. 1 to 5 of
1978 made by the Union of India and the States of Gujarat, Madhya Pradesh, Maharashira
and Rajasthan.



CHAPTER I
REFERENCE NO. 1 OF 1978 BY UNION OF INIHA

2.1.1 In this Reference, the llrion of India has sought clarification’explanation/
guidance on 14 points mentioned and dealt with in this Chapter.

At the outset. it is necessary o say that Points 10 and 11 are outside the scope and
ambit of Section X3} of the Inter-State Water Disputes Act. Tt is, thereiore. not lesally
permissible for the Union of India to make a reference on these points under the guise of
clarification or guidance. It is also beyond the jurisdiction of this Tribunal to entertain
these points.

It is important to note that the Union of India did not file » Rejoinder to the replies
filed by the four contesting States in Reference T of 1978 within the time aranted by the
Tribunal,

On 17th April, 1979 the Un‘on of India filed CMP No. 19 of 1979 to state that (a)
the Union of Tndia does not want ta press Poinis 10 and 11 of this Reference and (h) as
regards other paints. the Union of India will nat present anv oral arguments or fle any
Rejoinder to the replies of the four contesting States

On 20th April. 1979, Gujarat, Mubarashtra  and  Madhyos  Pradesh  filed CMPs
Nos. 20. 21 and 22 of 1979 in reply 10 CMP No. 19 of 1978 filed by the Union of Inda.

The CMP 10 of 1976 tlod by the Un’on of Indin is renroduced as Annesure 114 of
this Chapter.

We have, however, heard the orel arguments of Gujarat., Madhya Pradesh. Maha-
rashtra and Rajasthan on all the points made by the Union of India in its Reference.

2.1.2 Point 1 (Pages 1-2 Of The Reference).—Ttem (i) of Clause 1V of the Tri-
bunal’s Final Order reads as under: —

“(1y The utilisab'e flow of Narmada in excess of the 28 Million Acre Feet (34,
357.44 M.Cum) of wmil'sable flow in any water year, i.e. from Ist of July to
0th of June of next crlendar year is apportioned in the followine ratios of
allocation ic. 73 for Madhya Pradesh. 36 for Guiarat. 1 for Maharashtra and
2 for Rajasthan:”

(Emphasis supplicd}

The first paragraph of item (5) of Clause IV reads as under: -

“(5) It may be mentioned that in many years there will be surplus water in the
filline period affer meeting the storage requirements and withdravals during
the period. This will flow down to sca. Only a portion of it will be utilisable
for generating power a1 Sardar Sarovar River-bed powerhouse. and the rest
will po waste. Tt is desirable that water, which would go waste without even
gencraling power at the last river-bed power house. should be allowed to he
utilised by the party States 1o the extent they can.”

The Union of India has drown attention to paragraph 10.10.6 of the Report of the
Tribunal. which reads as under: —

“10.10.6 We are accordingly of opinion that irrigation use of waters of Nar-
mada should prevail over its hydro-electric use in case of any conflict of the
two uses in the circumstances of the present case.”

The Union of India has stated that althouch the parly States have been given free-
dom to utilise the surplus waters for irrigation. such freedom accrues to them. only after
the surplus flows are utilised to generate full power at Sardar Sarovar river-hed power-
house which appears to conflict with the prineiple Iaid down in naraeraph 10.10.6 of the
Report.



Muadhya Pradesits Reply

Madhya Pradesh has submitled that it will be clear [rom item (5) of Clause BV that
the intention ol this Hon'ble Tribunal is 1o alfow storage requirements and withdrawals
for irtigation and alter mecting these reguirements o sllow pawer generation a1 the river-
bed powerhouse o the exten! it is possible.  The water in excess of the possible use for
power generation is also allowed to be utilised by the party States to the cxtent they can.

Madhya Pradesh has Turther submitted that paragraph 10.10.6 of the Report s
with reference Lo utilisable flow,  Even the sharing of the excess utilisable flow is provi-
ded for in Clause IV Sub-clause 7i). In sub-clause (S} of Clause 1V directions have been
given for waters which will otherwise flow down to sea.  This water otherwise going waste
to sea has been permitted to be used for power genelaton al the river-hed powerhouse to
the cxtent it can be so used.

Madhya Pradesh has stated that ne lurther clarification v necessary. {(pages 2-3 of
its reply).

Maharashtra’s Reply

The installed capacity of the river-bed powerhouse will be determined according
to the techno-cconomic considerations with the approval of the Narmada Control Autho-
rity and hence there will be an nbuilt limitation on waler use for power from the excess
flow through the river-bed powerhouse. Party States ought (0 be given frecdom to decide
as to how best the excess flow would be used.

Maharashtra, thercfore, suhmits thut for these reasons it is not necessary to specify
the precise quantum of water that should be allowed to flow down the river-bed power-
hause of the Sardar Sarovar Dam. before water in excess thercof can be used for irriga-
tion. (page 3 of its reply).

Gujarat’s Reply

Gujarat has submitted that “it has no objection to the party States being given
freedom to utilise surplus water for irrigation w'thout the qualification that such freedom
accrues to them only alter the surplus Hows are utilised to venernte full power at Sardar
Saravar river-bed powerhouse.” (pages 2-3 of its reply).

Rajasthan’s Reply

Rajasthan has submitted that the Tribunal may clarily that the water for the river-
bed powerhouse would be subject to prior right of Gujarat and Rajacthan in the use of
irrigation of excess waters, and the Tribunal may I'mit the extent of release of water for
the river-bed powerhouse. (pagzes 6-8 of its reply).

2.1.3 Order Of The Tribunal.—~The prirciple sated in paragraph 8106 of the
Report has been upplied in delermining the equilable apportionment of water belween
the party States. Under this apportionment the narly States arc entitled 10 a share in the
waters ol the Narmada irrespective ol the magnitude of flows. Within its prescribed share.
each party State is free to utilise its water as it deems fit, giving priority to irrigation use
to the extent it is feasible. A State cannot ¢laim water {rom the share of another State
lor irrigation use on the ground that the oiher Stale is using it for power ecneration as
that would not be in keeping with the equitable apport’onment of water.

The withdrawals referred 10 in the first scntence in Ttem (5} of Clause IV of the
Final Order include the utilisahle portion of their share of water in cxcess of 28 MAIL. A
situation can be visualised whercin a parly State may not he able o utilise its full share
of water including that of surplus water for such reasons as lack of capacity in its canals
for the purpose. This unutilised portion would flow down from Sardar Sarovar through
the river-bed powerhouse to its canacity and the balance would spill without cenerating
pawer.  Such spill water may be utilised by the other party States to the extent they can.

No change is required in the Fira! Order in this regard.

2.2.1 Point 2 (Page 2 Of the Reference).—The Union ol Tndin has submitted that:

{A) The Final Orders ol the Tribunal may be self-contained to lacilitate publica-
tion of the Final Orders only without the need Tor includine other parts of
the Report.
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{B) The Tribunal may consider including, in their Final Orders, dircctions for the
use during the imterim period of unutifised water of a State by other Siates
who may, possibly be in a posiCon 1o make use of it lor irrigation.

Madiva Pradesh’s Reply

(A) Madhya Pradesh agrecs with the submission of the Union of India in this
regard.

{B) Regarding the use of unutilised water of a State by another State in the interim
period, Madhya Pradesh has submitted that “the Slates can use such water tn the interim
period also, if the Tribunal so desires, only when it is going waste (o the sca without
generating power at the river-bed power house.” (page 4 of its reply)

Malarashira’s Reply

(A) Maharashira has supported the sugeestion of the Union of India to make the
Final Orders self-sufficient.

{B) Regarding B, it has submitted that “if any State is to be permitted to use such
surplus flows (unutilised by other States) it should be specifically used in the authorised
arca only.” I has further submitted thai “water should not be deemed to be surplus until
the full entitlement for maximum power gencration at the Sardar Sarovar river-bed power
house has been accorded priority use.” {pp 4-5 of its reply)

Gujarat's Reply ‘
{A) Gujurat has submitied that the Hon'ble Tribunal may make a self-contained
Final Order as suggested by the Umion of India.

(B} As regards B, it has submitled that “Gujarat and Rajasthan bhe permitted 1o
utilise such surplus water for irrigation without any prescriptive rights.” {pp 4-5 of its

reply).

Rajasthan’s Reply oL
{A) Rajusthan agrees with the suggestion of the Union of India to make the Final
Order self-contained.

(B} As regards B. it has submitted that “the Hon'ble Tribunal may kindly include
in the Final Order the directions regarding the beneficial use of unutilised waters for
irrigation.” (page 8 of its reply).

2.2.2 Order Of The Tribunal.—(A) The suggestion that the Final Order of the Tri-
bunal may be made self-contained is acceptable.

(B} As regards the unutilised water of a State n the interim period, this is to he
treated as surplus water and has to be utilised by the various party States in terms ol item
(5) of Clause 1V of the Final Order.

2.3.1 Point 3 (Page 3 Of The Reference)—The Union of India has requested that
the Tribunal may give explanation or guidance whether in framing the programme of opera-
tion of reservoirs at Narmadasagar and down below the Authority should keep in view
not only the current requirements but also those of building up appropriate carryover
in the reservoirs.

Madhva Pradesi’s Replv

Madhya Pradesh has submitted that the directions in Clause 1X of the Final Order
are based on ensuring 28 MAF utilisable flow at 75 per cent dependability and the carry-
over capacity required for the purpose has been worked out and provided for. No clarifi-
cation or modification is, therefore, considered necessary.

Maharashtr@®s Reply
Maharashtra has not oifered any comments on this point,
J—1 Mof A & [/ND/79



Gujarat's Reply

Guijarat has agreed 1o the point raised by Unior of India and has stated that the
Authority should keep in view not only the current requirements but also those for build-
ing up appropriate carryover. (page 5 of its reply).

Rajasthan’s Reply

Rajasthan has submitted that “thic should be left to the discretion of the Narmada
Conirol Authority, (page 9 of its reply).

2.3.2 Order Of The Tribunal.—Guideline (ii) in Clause 1X of the Final Order reads
4s below:—

(1) Surplus or deficit utilisable supplies in a water ycar shall be shared to the extent
feasible by the party States in the same proportion as their allotted shares in

(i above.

When surplus water becomes available in a year, it must first be utilised for filling
up the reservoirs to capacity, and surplus water utilised for irrigation and other purposes
omly after that has been ensured. .

In order to clarify this position, the following sentence should be added at the end
ol guideline (ii) in Clause IX of the Final Order:—

“The surplus water shall first be utilised for filling up the reservoirs to capa-
city and surplus water shall be utilised for irrigation and other purposes only
after that has been ensured.”

2.4.1 Point 4 (Page 3 Of The Reference)—ine wmon o0 1na nas asked 101 L
fication regarding the apparcnt discrepancy in releases ex Maheshwar of 8.12 MAF in
Clause IX of the Final Order of the Tribunal and 6.953 MAF considered as Power draft
in item 4{c) of Statement 15.5.

Madhya Pradesh's Reply

Madhya Pradesh has drawn attention to paint 20 of its reference, (Reference MP-
1199, p.139-1, item (ii1)), pointing out the apparent discrenancy. (page 5 of s reply).

Maharashira’s Reply

Maharashtra has submitted that the apparent discrepancy in the ficure of regulated
releases ex Maheshwar needs clarification. (puge 5 of its reply).

Gujarat’s Reply

Gujarat has submitted that it has pointed out the same discrepancy in its reference
{Reference No. 2 of 1978 pages 1-3). (pages 5-6 of its reply).

Rajasthan's Reply

Rajasthan has not commented on this point.

242 Order Of Th~ Tribueal—Tt is clarified that in Stetemen: 15.5 of the Report,
the power draft at Maheshwar is tuker t0 be the same as at Omkareshwar, namely 6.953
MAF because the inflow from the catchment between Omkareshwar and Maheshwar would
be mainly during the monsoon period and may not get regulated at Maheshwar for lack
of storage capacity there for the purpose. Howevor, the relcases from Maheshwar would
be 8.12 MAF as in the Final Order of the Tribunal.

No change is needed in the Final Order on this account, -

o
1

g 2.5.1 Point 5 (page 3 Of The Reference). - The Union of India has stated as
wnder: —

“It has been stated under Clause XI. Sub-clause TH2). page 774, that “ail
buildings with their appurtenant land situated between FRL + 138.8 m (455)
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and MWL +141.2]1 m (460') including backwaler effect” shall be acquired.
The expression could be interpreted 1o mean that the margin between RL
+455" and RL +460° includes backwater effect. Perhaps (he intention is to
provide acquisition upto RL +460° plus backwater effect as under Sub-clause
I1 (3}, page 774, it has been stated that “the backwater level at the highest
flood level in Sardar Sarovar shall be workerl out by the Central Water Com-
mission in consultation with Madhya Pradesl. and Gujarat.’ This needs clari-

fication.”

Muadhye Pradesh’s Reply

Madhya Pradesh has drawn allention to s submissions in this regard that the
maximum water level in Sardar Sarovar reservoir including backwaler effect shall not
exceed RL 460" under any circumstances. (page 5 of its reply).

Maharasturd's Reply

Maharashtra has drawn attention to its submission in this regard in its reference,
secking clarification whether buildings coming within the backwater effect even when above
RL 460° should be acquired. (page 6 of its reply).

Gujarat’'s Reply

Gujarat has submiited that the directions g ven in Clause XI, Sub-clause 1112) may
be moditied to read as under: —
“Madhya Pradesh and Maharashtra shall alse acquire fer Sardar Sarovar Pro-
ject under the provisions of the Land Acquis.tion Act, 1894, all buildings with
their appurtenant land, situated between FRL +138.68 m (455) and the back-
water level corresponding to the highest food level + 141.21 m{460) at the

dam.” {(pp 7-8 of its reply)

Rajuwsthan's Reply
Rajasthan has not offered any comments on this point.

2.5.2 Order OF The Tribunal. --In engincering practice MWL is referred to level in
the vicinity o1 the dam.  Progiessively higher levels oblam al upsircam Jocations in the
reservoir depending upon the flow conditions. The buckwiter effect is at the upper end of
the reservoir and its profile has to be calculated.  Acquisition of buildings with their ap-
purtenant lands have to be done upto the wateiling corresponding  to MWL +141.21 m
(460") at Sardar Sarovar Dum taking into account the surtace slope ia the reservoir and the
backwater effect.

The Final Order in Ciause X1 - Sub-ciwu.c HIZV should, Tor clarification. be moditi-

ed 1o read as follows:—
“Madhya Pradesh und Maharushtra shall alvo acquire for Surdar Sarovar roject
under the provisions of the Land Acquisition Act, 1894, all buildings with their
appurtenant land situated between FRL + 138.68 m (455') and MWL + 141.21
m (460°) as also those :zffected by the backwater effect resulting from MWL +

141.21m {460')."

Also, the last sentence of Clause XI-—Sub-clause V{2M1) should be modified to read
as under: —
“Within three months after the reczipt ol the Majmuli/Taluka maps Gujarat
shall mark thercen the houndary o! the area situated below the FRL as also
that between FRL and MWL including the area zffected by back water result-
ing from MW/, and shall rcturn one respective sel so marked to Madhya Pradesh
and Maharashtra.”

Further, in Clause XI Sub-clause V{2)ii), in the last sentence substitute: —

“as also those affected by the backwater effect resulting from MWL for “in-
<luding backwaler effect™

2.6.1 Point 6 (Page 3 Of The Relereace}.—The Union of Indian has submitted that
the Hon’ble Tribunal may be pleased to consider whether it is essentiul 1o specify that the
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indcpendent members should be appointed only in consultation with the four States, as par
Clause X1V, Sub-clause 1:2} of the Final Order.
Madhya Pradesivs Reply

Madhya Pradesh has submitted that “no change in the orders of this Hon'ble Tri-
bunal is called for.” (page 6 of its reply).
Malwrashira's Reply

Maharashtra has submitled that it is desirable to make such appointments only in
consulation with the four States.” (page 6 of its reply).

Crujurdl’s Reply

Gujarat has subnutled that “it has no objection to retaining the provision as conlain-
ed in Lhe decision or to moditicution sugeested by the Union of India.™  (page 8 of its
repiy)

Rajusthan’'s Reply

Rajasthan has submitted that the order of this Hon'ble Tribunal does not regusre any
chunge. (Page 9 of its reply).

2.6.2. Order Of The Tribunal.—It is desiruble for Government of Indii o consult
the concerned States in this matter. It may be noted that consultation does not mean con-
currence.

No change is necessary in the Final Order in this regard.

2.7.1. Point 7 (Page 4 Of The Reference).—The Unmon of India has pointed vut that
it may lead to difficulties 1in the funchoning ol the Authority it the matters as set down in
Clause X1V Sub-clause 4(2) ol the Final Quder are (o be decided by a resolution at a meeting
in which the Chairman and all the Members of the parly Stales are 10 be present.

Muadliya Pradesis Reply

Midhya Pradesh has stated that “any important and urgent matter as suggested
should not be decided when all the States are not represented. It may  affect the absentee
State adversely, No further clurification s, therefore, valled for™ (page 7 of its reply).

Maharashtra’s Reply

Maharashira has subnvtied that lor nnportant items prescnve of all members 1s es-
sential while for routine matters quorum ol five members s alreudy specified. (pages 7-8
of its reply).

Gujaret’s Reply
Gujarat has submitted that Cluuse X1V 4(2) may be modified to read as under:—
“On the following mauiers the Authority shall record its decision by a Resolution

only at a meeting whether adjourned or not at which the quorum laid down in Sub-
clause (3) is present: —

iy Frammg of Rules of Business.

(it} Delegation of functions 10 a Member or Secretary or any official of the Autho-
rity:

(iiy Categorising any part ol the business of the Authorily as of a formal or routine
nature.” {page 10 of its reply).

Rajastha's Reply
Rajasthan has stated that “there is no need tor any change in the orders ot this
Hon'ble Tribunal.” (page 1G of its reply).

2.7.2 Order Of The Tribunal.—The maltters under Clause X1V Sub-cluuse 4(2} are
impnortant and decisions on these matiers arc best taken with full representation of party
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States at the mecting. However, if any particular item under this Sub-clause cannot be
disposed ot al \wo successive meelings owing o the ubsence of one or more members from
the party States, it shall be disposed of under Sub-clause 3 of Clause XI1V.

The following proviso should be added at the end of Sub-clause 4(2) of Clause X1V
of the Final Order: —

“"However, il any purticular item under thiy Sub-clause cannot be disposed of at
two successive meetings owing to the absence of one or more Members from
the party States, it shall be disposed ol under Sub-clause 3 of Clause XIV.)”

2.8.1 Point 8 (Page 4 Of The Reference).—The Union al India has asked for gui-
dance regarding the modalities of waking final decisions expeditiously by the Review Com-
mitlee.

Madiiva Pradesi's Reply

Madhya Pradesh has subnutted that the deciston of Review Committee w.ll normally
be unumimous, but in case of diflerence ol opinivin. it may be by a majority.  (page 7 of
is replyl,

Maharashtra’s Reply

Maharashira has subnutted that iy view, ancase of difference of opimon the deci-
sion of Chairman, should be the decision of Review Commitiee, ipage 8 of ils reply).

Gujarat's Reply

Gujarat has drawn atiennon G alie subin ssion made s reterence where it has
propused that decision may be taken when Chairman and at least two Members are present.
{Refercnce No. 2 of 1978 pages 8249V e 1T (pp. 10-11 of ity reply).

Rajasthan’'s Reply

Rajasthan has submitted that a decision 0! the Review Committee by mujority should
be binding om all party States. (page 10 of s reply)

2.8.2 Order (M The Tribunab.—I1 15 expected that the Jecisions of the Review Com-
mitice will mostly be by consensus,  Failing consensus the decision should be by a majority
of votes of Mcmbers including the Chairman. Votng i imiplied in Sub-cluuse 14{2) of
Clause X1V.

It is concavable that the Review Commitlee may not be able to meet frequently and
there mav be considerable delay in 1aking up a matter for review. Pending such a review.
the decision of the Authority should prevail and be operative. However, in urgent cases,
the Chairman of the Review Commillce may. on the application of u party State, grant
stay of any order of the Auwthority pending tinal decision on review.

For these reasons. the following additions should be made in the Final Order by way
of clarification. In Clause XIV. Sub-clause 14(3) of the Final Order the following additien
should be made: —

“It is expected that the decisions of the Review Committee will be by consensus.

Failing consensus it shall be by maijority of votes of Members including  the
Chairman".

In Clause XIV. Sub-clause 13 of the Finul Order. the following addition should be
made : —

“In urgent cases the Chairmun of the Review Committee may, on the applica-

tion of the party State, grant stay of any order of the Authority pending final
decision on review."

2.9.1 Point 9 (Page § Of The Reference).—The Union of India has stated that
“the Hon'ble Tribunal have given thetr views on the appropriate intensity of jrpieation.
eatent ol command ared, water requirements cte”” and has requested that the Hon'ble
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Tribunal may “give explanation and puidance that within the apportioned guantum of waier
use, the respective Siates may cltect such modilication in these plunming aspects as they

consider to be in their interests.”

Muacdhva Pradesivs Reply
Madiya Pradesh has stated that it has already sought clarilication on this aspect
in s teference.  (puge 7 of its reply).

Alaharashitra’s Reply

Maharashira has stated that medifications that do not affect rr.gation or power
inlerests of other State or States may be aliowed to be made within the sanctioned alloca-
tions duly approved by the Authorily. (page 9 of its reply).

Gujarat’s Reply
Gujarat has submitted thut the Hon'ble Tribunal may give such guidance and ex-
planation as 1t may deem fit but these directions should be made applicable 1o all the

party Slates uniformly. (page 12 of its reply).

Kajusthan's Reply
Rajusthan has submiticd that States should have tull freedon regardimg the mode
and manner of actual utilisation of water in their territory.  (page |1 of its reply).

2.9.2 Order Of The Tribural—The Tribunal has upportioned the waers of the
Narmada ketween the party States after twking inte consideration o number of factors.
Some of these fuctors may change with further detailed investigations and passage of Lime.
The CCA may require changes, the irrigation inlensities may have to be vured and the
cropping pattern may get modified 10 suit prevailing condiuons. Likewise, the water re-
quirements for domestic. industrial and thermal power may actually be different from that
envisaged at present. Furthermore. for a varicty ol reasons, it may become necessary to
provide trrigation facilities to areas not covered by the proposals for use of Narmada waters
at present. It s, therefore, reasonable to give the party States the frcedom to vary within
their share ot water the patiern of waler use and the areas to be served by such use within

their respective State boundarics.

In view of what is stated abwve, the following paragraphs e added under Clause
I of the Final Order:—
*(2) Further, it s clarified that the apportionment relales to actual withdrawals and
not consumplive use.

(3} Within its share of water, each party State is {ree to makc such changes n
the pattern of water use and in the areas to be henefited within or outstde the

Narmada basin in its territory as it may consider necessary.”
The existing paragraph under Clause 11l is to be numbered (1)

2.10.1. Puint 10 (Pages 5-6 OF The Reference).—The Union of [ndia has stated
that as the patern of power generation at Sardar Sarovar would follow that of irrigation,
the seasonal component of power bhenelit during high irripation period would not have
the same value as the firm power benefit.  Also. but for irrigation under the Navagam
canal. the waters available at Navagam dam site could have been utilised for power gene-
ration at a higher level at river bed powerhouse. Furthermore, since the regulation of
the reservoirs is 1o be governed by irrigation requirement, the allocation of the cost of
regulation at Narmadasagar should take that into consideration. For the above stated
considerattons, the Union of India has requested for lower allocation of cost of common

civil works of Sardar Sarovar Dam to power,

Macdhva Pradesh’s Reply

Madhys Pradesh agrees wilh the submission of Government of India in this repard.
1t has submitted that the cost of the dum above RL 436 to RL 455 should only be charg-
ed to the power portion of the Sardar Sarovar Projecs. ns the dam has 10 be constructed
upto FRL. 436 for irrigation purpose and the raising of the dam above RL 436 only is



15

for power generation. It has also submitted that “hy applying wechtage of head at
the river bed power station as also pointed out by Government of India, the cost of the
dam chargeable 10 power portion works out to 3847, or say 387" (pp 7-9 of its reply).

Maharashira's Reply

Muharashtra has submitted that the change suggested hy the Government of India
is clearly clarificatory and relales o the proper applicition of the “facilities used method.”
{pp 9-10 of its reply).

Gujarat’'s Reply

Gujarat has submitted that the Union of India’s submission envisages review of a
matter already decided by the Hon'bie Tribural. U has further submited that “In the
planning envisaged in the decision of the Hon'ble Tribunal the flow of waler passing
through the river bed power house if converted into equivalent quantum of water pass-
ing through the canal head powerhouse would be Hﬂ: times more for generatina
the same quantum of power. Computed i ihe manner afaresaid. apportionment of the capitsl
cost of the dam and the appurtenamt works between arrigation and power would he in
the ratio of 36:64......... ”

Gujaray concludes that the point raised by Union of India should be rejected. {pn
12-16 of its reply).

Rajasthan's Reply
Rajasthan has submitied that no further clarification is necessary (page 11 of its
replvy,

2.10.2 Ovder OF The Tribunal—The power that would he generatad at Sardar
Sarovar and pumped into the grid would be but o small fraction of the crid capucity,
The genetation of power has to be viewed not 1n terms of Mepawatts generated in any
period but in terms of energy (Megawatts hours} produced during the period and ab-orbed
in the prid systemm.  Viewed in this light variaton in power generation from month to
month has hardly any signtficance in value. Mareover for a coasiderable period afier
commissioning the river bed powerhouse it can be operated in conjunction with the canal
powerhouse to even out fluctuations,

The share cost of common civil works chargeable to the Power portion of Sardar
Sarovar complex has been calculated on the basis of use the of facitities method recom-
mended by the Government of India in its letter No. 1(6)/62-Policy dated 17th April.
1967 (reproduced in Annexure XVII-1 of the Report. The common facility concerned
in this case ix the water used by the two functions viz., irrigation and power and this
has been adopted as the basis for allocat'on of cost. The question of applying weichtage
on account of the lower head in ore of the two powerhouses does not arise.  Calculation
for use of water for irrigation and power generation have been given in Annexure XVI1I.2

of the Report.

The regulated releases form Narmadasagar would be such that releases from Mahe-
shwar would be uniform to the extent feasible. Releases are to be regulated in the interest
of power generation and not irrigation.  As such no adjustment in the apportionment  of
cost of common civil works at Narmadasagar in favour of power is called for. No ad-
justment is also called for in the matter of contribution of Sardar Sarovar to the cost af
regulation at Narmadasagar.

No change is required in the Final Order on this account.

2.11.1 Poimt 11 (Page 6 Of The Reference)l.—In Clause 1X. Sub-clause (i) of the
Final Order it has been provided that “the water available in the live storages of various
reservoirs on the 3th June shifl be reckoned ue ap inflow (0 be shared in the nest water

year.”

The Union of India has submitted that the mormal criteria of dependahility  of
power [rom a hydro-station is 90 per cent and it is conceivable that provision of carry-
over slorage for use in a 90 per cent year for power generation may be found feasible
for some future developmemt site. It has stated that  “the clarification should safesuard
against any such carryover provision also having to be drawn on in a 75 per cent vear,
The Hon'Mle Tribunal may kindly clarify the position.”
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Madhya Fradesh's Reply

Mudhya Pradesh has submitted thar “the provision of carryover proposed by this
Hon'ble Iribunal is for a 75 per cent dependuble use only and not Tor 90 per cent
dependable use. Madhya Pradesh submits 1that provision of storages in the valley involves
submergence and displucement of population and the investigations made so far do not
indicate any possibilily that il is conceivable 1o provde carryover storage for use in a
90 per cent year for power generation ut some [uture development site.  Madhya Pradesh,
therefore, submits that it may not be appropriate lo give any clarification on the basis of
future imaginary devclopment.”™  (page 10 of ns reply).

Maharashtra's Reply

Maharashtra has nat offered any comments.

Gujarai's Reply

Gujarat has submitted that "It is envisuged that the power generated would be
incidental to the irrigation use of water. The clarification sought by Union of India is
tantamount (o giving priorily to use of water for power generation osver that for irriga
tion wse, a point already decided by the Hon'ble Tribunal.  Gujurat submuts that the
point raised by the Union of India may be rejected. (pp 17-18 ol s reply).

Rajusthar’s Reply

Rajasthan has submitted that no clurification is needed. It has turther submitied
that “reservoirs arc constructed with & view to store water for irrigaton use and the
carryover required for such use.  This carryover should not be allowed to be utlised 0
give a higher dependahility ior power generation.”  (pp 11-12 of ns reply).

2.11.2 Order OF The Tribunal —While examining the utilisation of the water of
the Narmada by the parly States. the Trbunal has considered the avaslability of water
in ils totabity sr the eatire river system. No apportionment of water has been mude by
the Tribunal by calegory of use and as such no stored water can be earmarked exclusi-
vely for power generation. A carryover capacily prov.ded in a reservoir from whatever
consideration should be reckoned towards the carryover capacity in the eatire river basin
and should be operated as such. Further, it is to he realised that when a hydro-electric
power station fecds energy into a grid with o very lurge capacity. the notion of 90 per
cent dependability loses its signifiance.

No change is nccessary in the Final Order on this account

2.12.1 Point 12 (Page 6 OFf The Reference). —The Union of India has requested
that the Hon'ble Tribunal may k ndly consider inclusion, in Clause X1V, Sub-cliuse 102
of the Final Order, of “nominees from the Power Department of the Central Govern-
ment and the Eleciric’ty Boards to look after the interests of power eenerated in the
Narmada Valley.”

Madhya Pradesh’s Reply

Madhya Pradesh has submitted that it aprees with the suggestion of Government
of India and has referred to its Reference for clarification (MP 199, pp 134-136) wherein
it has proposed that the States of Madhya Pradesh. Gujarst and Maharashtra  should
each be represented on the Narmada Control Authority D 1wo members each with the
stipulated qualification, one from Irrigation Department wid one from Sime Electricity
Board or Electricity Departiment. It has further sugeested that the Central Government
should be represented by two members, one from Central Water Commission and the other
from Centrat Electricity Authority. (pp 10-11 of its reph

Maharashira’s Reply

Maharashtra has submilted that it suppocts fully the views of Central Govern-
ment. (page 10 of its reply)

Gujarat's Reply

Gujarat has denied that there is no representation [or the Electricity Boards of the
concerned  Authority and has submitted that it would be open to the party States con-
cerned to select its representative from its Electricity Board. It cach Stute is entitled to
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send two representatives, the comstitution of the Authority would be unwieldy. Gujarat
has further submitted tha: if only Madhva Pradesh, Maharashira and Gujarat are to be
empowered to nominate an additional memter each on the Authority, the balance of
equality among thc Staies would be upset.  {pp 18-19 of its reply).

Rajasthan’s Reply

Rajasthan has submitted that “it is not necessary to increasc the mumber of mem-
bers of Narmada Control Authority. The Union of India may appoint an officer from
Electricity Board or Power Departinznt 1o ore of the three posts of independent mem-
bers, if it so desires.” (page 12 of its reply)

2,122 Order Of The Tribunal—For efficient functioning, the Authority has to be
a compact body. It is sufficient for each StAte to have one suitible representative ¢n
the Authority. Tt is not nececsarv that each concerned Department or Board should be
represented therein. It is alsc conceivable that there would not be cufficient work for
the representatives of the States to justify their full time appointment. In order to give
the party States the freedom to nominale their engineer members from the Department
dealing with irrigat’on or power or the Stote Electricity Bozrd the fcllowing words should
be added after “the Irrigation Deportment™ in the firct sen‘ence of Sub-clause 1(2) of Clause
X1V of the Final Order:—

‘Power Department or the State FElectricity Board.

2.13.1 Point 13 (page 7 Of The Reference).—The Upion of india has submitted
that the Hon'ble Tribunal may comsider consultation wiih the Central Electricity Autho-
ity alse in addition to Planning Commission, Central Water Commission. etc. ordered
in Clause XIV. Sub-clause &3)i.

Madhya Pradesh’s Reply

Madhya Pradesh has spbmitted thai it aprees with the suggestion of Government
of India. (page 1! of its reply).

Maharashtra’s Reply

Maharashtra has submitted that it fully agrees with the suggestion of Government
of India. (pp 10-11 of its reply).

Gujarat’'s Reply

Gujarat has submitted that it sees no objection to submitting simultaneously the
copies of the project reports to the Central Water Commission. Planning Commission
and Central Electricity Authority. The Hon'ble Tribunal may decide the matter as it
may deem fit”™ (pp 19-20 of its reply).

Rajasthan’s Reply

Rajasthan has not offered anvy comments,

2132 Order Of The Tribumal.—The submission of the Union of India is accep-
table, The words 'Central Electricity Authority' should be added in the second sentence
of Clause XIV Sub-clause 8(3)i) of the Final Order. The modified sentence will read
as under: —

“The Authority shall point out to the States concerned, the Central Water
Commission, the Central Electricity Authority and Planning Commission any
features of these projects which may conflict with the implemrenintion of Order
of the Tribunal.”

A corresponding change should be made in Sub-clause 83D in Chapter XVITT
of the Report.

2.14.1 Point 14 (Page 8 OF The Reference).—The Union of India has pointed out
the following typographical errors in the Rerport: —
In paragraph 4.1.17 read 30th June for 31st June.

In paragraph 5.3.2  read 81.357 lakh acres for 81.357 acres.
41 M of A & I'NDI79



18

Madhyva Pradesh’'s Reply

Madhya Pradesh has agreed that these and any other typographical errors in the
Report may be rectified. (page 11 of its reply).

Maharashtrad's Reply

Maharashtra has not offered any comments on this point.

Gujarat's Reply

Gujarat has submitted that the said typographical errors may be corrected. (page
20 of its reply).

Rajasthan’s Reply

Rajasthan has not offered any comments on this point.
2.14.2 Order Of The Tribumal—The typographical errors may he corracted.

2.15.1 Advice of Assessors.—We have consulted our Technical Assessors Dr.
M.R. Chopra, Shri Balwant Singh Nag and Shri C.S. Padmanabha Aiyar with regard to
the subject matter of this Chapter. They advise us that they all entirely agree with the
views expressed by us and the orders passed by us on all the points dealt with in this
Chapter.



ANNEXURE II. |
CMP No. 19/1979

BEFORE THE NARMADA WATER DISPUTES TRIBUNAL

In the matter of: Water Disputes regarding the Inter-State River Narmadu and the River
Valley Thereof

And
In the matter of:
The State of Gujagat Complainan!
Apainst
The State of Madhya
Pradesh and others. Respondents

SUBIECT—Statememt by the Union of India

May it please this Hon'ble Tribunal,

The Union of India filed its Reference No. 1 of 1978 on 15th November, 1978,
to which the States of Gujarat, Madhya Pradesh, Muharashtra and Rajasthan filed their
replies as per CMP Nos. 4, 1, 3 & 2 ot 1979 1espccuively. The party States appearing
before the Hon'ble Tribunal have in their replies expressed divergent v.cws on many of
the ro.nts conta:ned in the Reference by the Union of lndia. Since the Union of ladia
is anxious 10 continue to maintain o neutral stand on such matlers aad doss not want
to lend an impression, either directly or indirectly, that it either supporls or opposes any
of the party States in these matters, the Union of India has taken the decision not 1o
present any arguments or file any rejoinder.

The Counsel for the Union of India made verbal submissions to this effect before the
Hon'ble Tribunal on 11th April, 1979. As prayed by the Coun-el. the Hon'ble Tribunal was
pleased (o grant time to the Union of India till 17th April. 1979 to file a CMP for placing on
record its submission on the replies of the States of Gujarat, Madhya Prades’:, Maharashira
and Rajasthan to Reference No. 1 of 1978 made by the Union of India betore the Tribunal.
Accordmgly, in respect of each item of the Reference. the following submissions are made
by the Union of India:—

rem 1

laking note ol the replies of the ftates of Gujarat, Madhya Pradesh, Maharashtra and
Rajasthan on this pont, the Un.on of India does not propose to give any rejoinder or presen:
any arguments, The Hon'ble Tribunal may pass such orders as it deems proper,

Item 2

Taking note of the replies of the States of Gujarat, Madhya Pardesh, Maharashira
and Rajasthan on this point, the Union of India does not propose to give any rejoinder or
preseot any arguments. The Hon'ble Tribunal may pass such orders as it deems proper.

Item 3

Taking note of the replies of the States of Gujarat, Madhya Pradesh, Maharashtra and
Rajasthan on this point, the Union of India does not propose to give any rejoinder or present
any arguments. The Hon'ble Tribunal may pass such orders as it deems proper.

Item 4

The Government of Gujarat and Madhya Pradesh have also made similar references.
The Union of [ndia does not propose to give any rejoinder or present any arguments. 1he
Hon'ble Tnbunal may pass such orders as it deems proper.

Item 5

The Government of Maharashtra have also made a similar reference. The Union of
India does not propose to give any rejoinder or present any arguments. The Hon'ble Tri-
bunal may pass such orders as it deems proper.
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Item; 6

laking note of the replies ol thc States of Gujarat, Madhya Pradesh, Maharashtra
and Rajasthan on this point, the Union of India does not propose to give any rejo.nder or
present any arguments. ‘The Hon'’ble Tribunal may pass such orders as it decms proper.

ltem 7

Taking note of the replies of the States of Gujarai, Madhya Pradesh, Maharashtra and
Rajasthan on this point, the Union of India does not propose to give any rejoinder or present
any arguments. ‘1he Hon'ble Tr.bunal may pass such orders as it deems necessary.

Item 8

Taking note of the replies of the States of Gujarat, Atadhya Pradesh, Maharashira and
Rajasthan on this point, the Union of India does not propose Lo g.ve any rejoinder or present
any arguments. The Hon'ble Tribunal may pass such orders as it decms proper.

{tem 9

The Government of Madhya Pradesh have mad: a simiiar reicrence. The Union of

India does not propose to give any rejo nder or presenl any arguments. The Hon'ble Tri-
bunal may pass such orders as it deems proper.

Item 10

In view of the controversial nature of this issue. the Union of India does nol want 1o
appear to take sides with one or more of the States aza'nst the other.. The Union of India,
therefore, does not propose to give any rejo.nder or presant any arguments. The Union of

Jndia does not also want 1o press this point. The Hon'ble Tribunal may pass such orders as
it deems proper.

Itern 11

Taking note of the replies of the States of Gujarat, Madhya Pradesh, Maharashtra and
Rajasthan on this point, the Union of India does not propose to g.ve any rejoinder or present
any arguments. The Union of Ind.a does not also want to press thiv point. The Hon'ble
Tribunal may pass such orders as it deems proper.

Item 12

Taking note of the replies of the States oi Gujarat, Madhya Pradesh, Maharashtra
and Rajasthan on this point, the Union of Ind:z doe. not propose to give any rejoinder or
present any arguments. The Hon'ble Tribunal inay pass such orders as it deems proper.

Item 13

The Government o[ Madhya Pradesh and Maharashira have expressed agreement with
regard to this reference. The Government of Gujarat have isdicated (nat they have no objec-
tion to submisston of the copies of the Project Reports (o the Ceatral Water Commission, the
Planning Commission and the Central Electricity Authority. The Union of India does not

propose 10 give any Rejoinder or present any argumenis. The Hon'ble Tribunal may pass
such orders as it deems proper.

Item 14
The Union of India has only referred kere to o few typographical errors. The
Hen'ble Tribunal may pass such orders as it deems proper.
Settled by:
Smt. Shyamla Pappu (5d.) (R.Y. RANTHIDEVAN)
Senior Counsel for Government of India Ministey of
the Government of India. Deputy Secretary to the
Agriculture and Irrigation {Departmeni
of Irrigation).
New DeLH1

Dated the 17th April, 1979,



CHAPTER III
REFERENCE NO. 2 OF 1978 BY THE STATE CGF GUJARAT

3.1 In this reference, the State of Gujarat seeks clarification/explaration/ zuidance on
25 points mentioned and dealt with in this Chapter.

3.1.1 At the outset, it is necessary lo state that points 1. 2, 3 and 7 are outside the
scope of Section 5(3) of the Inter-State Waier Eisputes Act. It is 110b fegaily pe.missible for
Gujarat 1o make a reference on these points uader the guise of clariiication or guidance.

3.1.2 Apart from this ground of rejection, we hxve also cons'dered these points on
their merit and have comie to the conclusion that none of these points has any substance.

3.1.3 Point 1 {pp 1-6 OF The Reference}. - A) Gujur.t fizs submites (at for deter-
mining the height of Sardar Sarovar Dam umform releases from Maheshwar reservoir of
0.677 MAF per month ie. 8.124 MAF per year have been taken wiule ior the purpose of
working out credit by Surdar Sarovar to Narmadasagar regulat:d rcleases from Maheshwar
of only 6.953 MAF have been taken. Gujarat has submitled tha: with the reduced regulated
releases of 0.953 MAF from Maheshwar, the FRL of Sardar Sarovar Dam required [or irriga-
tion only works out to 447 ft. and that for power and irrigation (o 461 it.

{B) Gujarat has submitled that in working out the carryover copacity the Tribunal has
adopled a total evaporation loss of 3.44 MAF as given by Madhya Pradesh nstead of 4.26
MAF which obtains according to Gujarat. If Gujarat's leure is adopied, the FRL of Sardar

Sarovar for irrigation alone would come to RL 460 fi. and power and irrigation together RL
473 1.

Madhva Pradesh’'s Reply

Madnya Pradesh has suomiticd that “Gujarat has not furnished escential details in
support of its contentions about increase in (ull reservoir level of Sardar Sarovar due to
adoplion of the figures of evaporation losses and regulated releases proposed by Gujarat.
Madhya Pradesh reserves its right to comment on these details =< and when the same are
made available by Gujarat.” (Page 19-A of its reply),

Maharashira's Reply

Mazharashtra has stated that the change n the regulated releases from Narmadasagar
according o Gujatat will lead to major changes in the decision of the Tribunal. Hence, it
has :ubmitted that “this cannot and in any event, oughi not to be donre by this Hon'ble
Tribunal in the present reference.” (Page 21 of its reply).

Rajasthan's Reply

Rajasthan has not offered any comments on this point,

3.1.4 Qrder Of The Tribunal.—(a) As staled at page 2 of the refzrence iiself, the
regulated release below Omkareshwar and Maheshwar is 6.953 MAF. there being no con-
sumptive use ex-Maheshwar. It has been explained in paragraph' 11.9.1 of the Report, as
quoted at page I of the reference, that Madhya Pradesh would need 1o re'ease at Maheshwar
8.122 MAF for the tolal requirement of 10 MAF at Sardar Sarovar. The difference bet-
ween 8.122 MAF and 6.953 MAF represents the unregulated inflows from the catchment
between Omkareshwar and Maheshwar. There is no storage capacity at Maheshwar for
the purpose of regulation.

In its reference, Gujarat has assumed that the power draft of 6.953 MAF per annum
at Maheshwar would be uniform in all the twelve months. Ths assumption is not correct.
Gujarat overlooks the possibility of curtailing the releases from Omksreshwar in the filling
period in order to provide uniform releases from “ahash- ar (o the extent feasible, taking
mto account the unregulated inflows from the catchment between Omkareshwar and

Maheshwar.  Because of this adjustment in regulation, higher releases of 0.677 MAF
would obtain at Maheshwar in the non-filling period.

2l
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Further it should be pointed out that even when the power dratt at Maheshwar is
taken at 8.122 MAF in Statement 15.5 of the Report, the power generation attributable to
Narmadasagar still remains 30 MWs and the apportionment of cost is not affected. There-
fore, the figure 6.953 MAF per annum adopted as power drsft is not relevant for fixing
the height of the dam. The height has been Cetermined in relasion to the release of 8.122
MAF from Maheshwar. No change is required in the FRL as determined in the Report.

(B) As regards B, the main differeace in evaporation loss is in respect of the loss
from pumping schemes proposed by Madhya Pradesh. Gujarct contends that evaporation
loss will occur in such schemes also while Madhya Pradesh has argued that there will be
no evaperation loss from such schemes which draw waier from the river flows directly.
Gujarat had earlier made the same contention in Exhibit G-1097 which was rejecied.

No further clarification is necessary and no change in the Final Qrder is required.

32.1 Point 2 (pp 7-12 Of The Reference).—Gujarat has made the submission “that
the Hon'ble Tribunal should reconsider its Order regarding flood control and fixing of

MWL by considering:— o
(i) moderated fleccd of 16 lakh cusecs instead of 22 lakh cusecs correspouding to
thousand year fiood at 30.7 lakh cusecs; and

(ii) realistic time cl travel of flood from the Narmadasagar to Zardar Sarovar for
advance depletion of the Sardar Sarovar.”

Madhya Pradesh’s Reply

As regards time of travel of flood from Marmadasagar to Sardar Sarcvar, Madhya
Pradesh has poinicd out that “the flood coming down from Narmadasagar will first raise
the level at OUmkareshwar to its MWL and then the peak fioed will fiow down from
Omkareshwar. The outflows from Omkareshwar will again be retained, to a certain extent,
at Maheshwar and after the level rises to the MWL at Maheshwar, the peak fleod wiil
flow down to Sardar Sarovar. In these circumstances, the time-interval of 18 to 20 hours
adopted by this How’ble Tribunal is justified.” (Page 23 of its reply).

Maharashtra's Reply

Maharashtra has pointed out that the Tribunal has in para 11.16.11 stated that “for
1970 fiood (as estimated by Gujarat; with a return pericd of 120 years the peak outilow
would be 16 lakh cusecs. The flood embankments arc generally provided for floods of a
return period of 100 years, risks being accepted for higher fioods. Eence the submission of
Gujarat to consider the moderated outflow of 16 lakh cusecs for a 1000-year flood of 30.7
lakh cusecs does not merit consideration. Further, ii a moderated outfiow for a 10G0-
year {lood of 30.7 lakh cusecs (as estimated by Gujarai) is 1o be restricted to 16 lakh
cusecs as against 22 lagkh cusecs, it will mean raising of MWL subslantially above 4460,
involving higher submergence in Madnya Pradesh and Mashaissitra.  Maharashiza sub-
mits that such a raising ¢f MWL has already been rejected by the Tribunal and is totally

unwarranted.” (pages 23-24 of its reply). »

Ag regards travel time of flood from Narmadasagar to Sardar Sarovar, Maharashtra
has stated that even if all the gates are not opened, the time required for depletion of
Sardar Sarovar would be less than 10 hours, implying that a warning of even less than 10
hours would sullice. (Page 22 of its reply).

Rajasthon’'s Reply
- Rajasthan has not offered any comments on this point.

3.2.2 Qrder @f The Tribunal.—In paragraph 11.16.11 of the Report, it has been
stated that “in a flood of the Magnitude of 1970, estimated at 24.5 lakh cusecs by Gujarat
and 18.37 lakh cusecs by Maharashira, with outflows from Narmadasagar restricted to 10
lakh cusecs, the peak outflow from Sardar Sarovar would be about L6 lakh cusecs for the
Guijarat figure of the flocd and about 11 lakh cusecs for Maharashtra figure.” Furiher
it has been stated in paragraph 11.16.12 of the Report that “the return period of the 1970
flood has been stated by Maharashtra to be 83 years (Exhibit MR-i42. p. 100) while
Gujarat has figured out the period to be 150 years” (Exhibit G-723, p. 73 Flood em-
bankments are generally provided for floods of a return period of 100 years, risk being
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accepted for hipher fleods. It would be quite practicable to provide embankments for the
mederated 1970 flood ovtflows from Sardar Sarovar ment'oned ‘n parsgraph 11.16.1. A
greater moderation of flood would require a higher MWL a1t Sardar Sarovar involving
submergence of larger area under the reservo’r. This s mot considered justified.

As regards the trave' time of flood from Narmadasagar to Sardar Sarovar, even if
the time is less than 18-20 hours. there will be 2 significant time interval dre to moderating
effect of two spillways at Omkareshwar and Maheshwar or in their absence due to valley
storage in the river channel in that reach. In view of this, no change in the MWL s

warranted.

No change is required in the Final Order on this account,

3.3.1 Point 3 (on 1319 Of The Referencel.—Guiarat Las suhmitted that the fallow-
ing clause may be added at the end of Clause VII of the Final Order:—

“Gujarat is, however, permitted to provide wider foundation for a dam with
FRL S30'. The cost attributable to such wider foundation shall be borne by

Gujarat in the first instance.”

Guijarat’s areument is that the equitable apportionment of water in Clauses I11 and 1V is
baced on the data available at present for assessment of needs of Madhya Pradesh and
Gujarat and tha! when curveys are carried out the CCA that may be ava‘lable for irrica-
tion in Madhya Pradesh may turn put to be less than that considered by the Hon'ble Tri-
bunal. Al.o. if at the t'me of review Guiarat can positively show that irriation of Banni
and the Rann area from Narmada waters is not uneconomic, the sa'd area would be eligible
for petting its equitable share of water. Furthermore, Guiarat avers that Madhya Pradesh
is neither in a position to increase the carrvover capacity in its reservoirs to an apereeate
of 548 MAF nor is able to adjust the pattern of its water use. Gujarat, thus anticipates
a hicher allocation of water on review after 45 years and. therefore. envisages that the
he‘ght ol Sardar Sarovar Damh mav have to be raced. Guiarat. therefore. seeks to pro-
vide a wider foundation for a dam of height with FRL 530, that is. a dam 75 feet higher
than the one now permitted to be construcied.

Madhva Pradesh’s Reply

Madhva Pradesh has ohiected to Guiarat’s suspestion and hag stated that “even if
it is assumed that widenine of the foundations for ra's'ne the dam is required at the time
of the review this can be done then without much difficulty and it is not necescary to ro
into the matter at this stace raising uncalled for contraversy. Provision of wider founda-
tions at Sardar Sarovar will create Jifficulties 'n reseitlement of the oustees” (pp 30-1

of its reply).

Maharashtra’'s Reply

Maharashtra contends that it would not onlv be upwise to permit such  wider
foundation for Sardar Sarovar dam to justfy ult'matelv » dam for FRL 530 but it wou'd
indeed act as constant irritant and a cause for fresh disputes and hindrance in smooth
and co-operative attitude of the particinant States even within the period of 45 vears. In
any event Maharashira cannot be exrected to pay anv share in the cost of the w'der foun-
dation than necessarv for the FRL 455 dam. at any later date” (Page 28 of its reply).

Rajasthen's Reply
Rajasthan has not offered anv comments on this point,

332 DOrder Of The Tribuna) —The pronadition of Guiarat amounts to accentance
in principle by this Trihunal at this Staee the admiscibility of (a) submereine add:tion-!
land in Madhva Pradesh and Maharashtra unto ? 37.178 acres. (difference hetween suh-
mergence of 971.500 ~cres at RIL 455 and 3.2867% ncres at RL 530). (b drowning of
Muheshwar dam and power plant in Madhya Pradesh and (c) affecting Maheshwar town,
after 45 years. This is not acceptable.

. As we have already said, this point is outside the scope of the reference under Sec
tion 5(3) of the Inter-State Water Disputes Act, 1956.

No clarification is necessary and no change is required in the Final Order on this
account.
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3.4.1 Poiat 4 {pp 20-21 Of The Reference)—Gujaral has submitted ihat Cluuse V
of the Final Order prescribing review after 45 years <bould he modified to cover Zlauses
VII, VII, IX, X zand XTI of the Final Order also. .

Madhya Pradesh's Reply

Madhya Pradesh has submitted that “Gujarat’s proposal to make the Claues VIL
VI, IX, X and XI also subject to review after 45 years is only hypothetical snd spocula-
tive and may be rejected.” {Page 33 of its reply).

Maharashtra's Reply

Maharashtra has stated that "it has also raised this point and sought for an explana-
tion whether having regard to the changed circumstances, exigencies of the case and the
realitiss of the situztion prevailing after a period of 45 years, Clauses other thap Clauses
III and IV be also mode subject to review alter a perod of 45 years.” (Pages 13-i6 of
its reply).

Rajasthan’s Reply

Rajasthan has not offered any commeuts on this point.

342 Ovder Of The Tritunal—The intention of the Tribunal was ('at zo! only
Clauses 11! and IV but also all other consequential clauses should be made subject to re-
view after 45 vears but-due to inadvertence, only Clauses III apnd 1V were meni'oped, A
new Clause, Clause XVI shouid, therefore, be added in the Final Order to the followinz
effect: —

Clause XVI: Period Of Operation OQf Certuin Clauses
CGf The Final Order.

In additon to Clauses ITT and IV (mentioned in Clause V), our Orders in Clause
VII with regard to Tull Reservoir Level and Maximu Water Level of the Sardar Sarovar,
Clause VIII with regard to sharing of Costs and Benefits, Clause IX with regard to Regu-
lated Releases to be made by Madhya Pradesh for the Requirement of Sardar Sarover
Project, Clause X with regard to payment to be made bv Guiarat to Madhva Pradesh for
such Regulated Releases. Clause XII with regard to Allocat'on of Cost of Sardar Sarovar
Project between Irrigation and Power, Clause XIII with regard to Allocai'on of lIrriga-
tion Companent of Cost of Sardar Sarovar Project between Gujarat and Rajasthan  and
Clause XIV as regards Machinery are all made subject to review at any time afler a period
of 45 years from the date of publication of the Decision of the Tribunal in the Official
Gazette.

Clause V also requires a slight verbal change and is modified to the following
effect ;: —

Clause V: Period Of QOperation OFf The Order Of Apportionpient.

Qur Orders with regard to the equitable allocation in Clauses HT and IV are made
subject to review at any time after a period of 45 years from the date of nublication of
the Decision of the Tribunal in the Official Gazette,

31510 Point 5 (pp. 22-27 OFf The Reference).—Gujarat has submitted that Clause
IV of the Fipal Order may be modified by insertine therein the following Sub-clause ge
Sub-clause (6) so as to include the following direction:—

“6. During the years in which Madhya Pradesh and/or Maharashira cannct
utilise the Marmada Wotere unto their allocated sharas, and, therefore. flows of
the Narmada reaching Navagam are in excess of shares allecated to Gujara: and
Rajasthan. it will be onen to Gujarat and Rajasthan to atilise such surplus
wzters for irrigation without any prescriptive rights, No adjustments on that
account shall be made ni the following water vear of such use in excess of the
authorised use.”

Madhya Predesk’s Reply

Madhya Pradesh has submitted that “Gujarat’s contention is fallacious and incorrect
and is belied by the terms of Sub-clause (5) of Clause IV.” (Page 34 of its reply).
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Muaharashira’s Reply

Maharashtra has submitted that any coveat that such use of surplus supplies would
be permissible “without creating prescriptive rights™ is illusory. It contends that if at all
Gujarat is permitted to use such surplus waters it should be for “excluding Banni &
Ranns and Mahi. without creating poscriptive rights”™.  Maharashtra has further pointed
out that “water should not be deemed to be surplus until full entitlement for maximum
power generation at the river bed power house has been accorded priority.™ {Page 29 of
its reply).

Rajasthan's Reply

Rajasthan has not offered any comments on this point.

315.2 Order Of The Tribunal.—Sub-clause (5) of Clause IV of the Final Oider of
the Tribunal states, inler alia. that “in many vears there will be surplus waters in  the
filling period after meeting the storage regniremcents and withdrawals during the period.......
It is desirable that water. which would go waste without even gemerating nawer at the
last river bed power house, should be allowed to be utilised by the party States to the
extent they can.” This Sub-clause stiprlites that only such water over and above their
share can be utilised for irrigation by the party States ay cannot cven penerate power.
This surplus can be due to excessive inflow during the year or due to inahility of Madhya
Pradesh or Maharashtra to utilise their due share for whatever reason. Gujarat and
Rajasthan camnot utilise any water which becomes surplus out of the share of Madhya
Pradesh and Maharashtra »f it can generate power at the river bed power house at Sardar
Sarovar of which Madhva Pradesh and Maharashtra are the main beneficiaries.

The suggestion of Gujarat is not acceptable and no change is required in the Final
Ordzr in this regard.

3.6.1 Point 6 (pp. 28-31 Of The Reference).--Gujarat has suggested that when water
starts going waste to sea without generating power al Sardar Sarovar. the upstream States
should be permitted to usc the waters over and above their allocated share only from the
reservoirs which are full and spilling.

Madhya Pradesh’s Reply

Madhya Pradesh has submitted that “the modification sought by Gujarat is un-
warranted and unnecessary.” (Page 35 of its reply).

Maharashira's Reply

Maharashtra has submitted that (a) even though all the reservoirs in Madhya Pra-
desh are full and the last reservoir in Madhva Pradesh is over-flowing. Madhya Pradesh
and Maharashtra should be allowed to utilise surplus water only when the Sardar Sarovar
starts overflowing after generation of maximum power at the river bed power house. On
the other hand. when all the reservoirs in Madhya Pradesh are not full but the Sardar
Sarovar is spilling after generation of maximum power, Madhya Pradesh and Maharashtra
should be at liberty to utilise the surplus waters below the last dam in Madhva Pradesh
by pumping. (b} The use of such surplus waters should. however, be accounted for against
the share of surplus water against the respective States in a particular year. (Page 16 of
its reply}.

Rajasthan's Reply

Rajasthan has not offered any comments on this point.

3.6.2 Order Of The Tribunal. Sub-clause (5) of Clause IV of the Final Order tuns
as follows: —

“(5) It may be mentioned that in many years there will be surplus water in the
filling period after mceting the storape requirements and withdrawals during
the period. This will flow down to sea. Only a portion of it will he utilisable
for gemerating power at Sardar Sarovar river-bed powerhouse. and the rest will
go waste. It is desirable that water, which would go waste without even gene-
rating power at the last river-bed power house. should be allowed to be utilised
by the party States to the extent they can,

Gujarat is, therefore, directed that whenever water starts going waste to sea,
without generating power, Guijarat shall inform the Narmada Control Authority
5—1 Mof A &I [ND/79



26

(hercin after referred to as the Authorily). with copies to designatad repre-
sentatives of all the concerned States, and Gujurat shall also inform them when
such flows cease.  During the period of such fows. the periy States may
utilise them as they like. and such utilisation by the party States will not ccunt
towards allotment ol supplics to them, but use of such water will not cstablish

any prescriptive right.”

The intention of the Tribunal is that when water starts spilling at Sardar Sarovar
without genarating power, only such water would be utilised Irom an upstream reservolr
as is spilling from it as otherwise it would be luntamount to utilising stored water and not
water going waste.

By way of clarification the wording of the second part of the Sub-clause 5 of Clause
IV of the Final Order should he modified as under:—

“Gujarat is, therefore, directed that whenever water starts going wasie to sea
without generating power, or based on the information received from upstream
gauging stations it anticipates that water would so go waste. it shall inform the
Narmada Control Authority (hereinafler referred to as the Authority) and the
designated representatives of all the concerned States. Gujarat shall also in-
form them when such flows cease. During the period of such flows. the party
States whose reservoirs are spilling and the spill water cannot be stored clse-
where, may utilise such flows from lhe said reservoirs as they like and such
utilisation by the party States will not count towards allotment of supplies to
them. but use of such water will not establish any prescriptive rights,”

3.7.1 Point 7 (pp. 32 to 52 Of The Reference).—Rcearding sharing ol costs and
benefits of Sardar Saravar Power Complex by the party States, Gujarat has stated that
“the compensation payable or the share of Madhya Pradesh and Maharashtra would be
rational and equitable only if it is based on the actual consumptive utilisation. and not on
any assumed consumptive utilisation.” Gujarat submits that the shares of  Madhya
Pradesh. Maharashtra and Gujarat should be fixed “taking actual consumptive utilication.
The share of each State can be determined instantaneoosly or an the hasis of actua! consum-
ptive utilisation during preceding year.” It has also outlined a procedure for such deter-
mination. {(Page 40 of ils reference).

On the above basis Guijarat has proposed that from the second year of commission-
ing of Sardar Sarovar Power Complex, “the share of power of each State at any point of
time during a year shall be based on actual consumptive utilisation during the preceding
vear and shall be determined as under: —

Gujarat 0.3716 X
Madhy Pradzsh 0.4242 X 4- 06750 Y
Maharashtra 0.2082 X - 0.3250 Y

Where X and Y are respectively the figures of net power produced at Navagam at river
bed and canal head power houses during the preceding year.” (Pages 44 to 46 of its
reference). ’

bt has further stated that “if the Hon’ble Tribunal is not inclined to effect a major
change in the orders given in its decision, directions may bc given to square up the accounts
annually. Share of power of cach State for the year shall be determ'ned tukire into con-
sideration debits and/or credits based on difference between actual and assumed power
drafts during the preceding year.” It has worked out an example of how the difference
between the actual and assumed power draft is to be reckoned in the shares of the States.
{(Pages 50 & 51 of its reference).

Madirva Pradesh’s Reply

Madhya Pradesh has stated that “even on the application of Guijarat’s princinlz that
sharing should take into account the actual consumptive utilisation, if the said utiFsation
varies the total power generation would vary proportionately and such variation will be
shared by the concerned States as the shares are determined on a perccntage basis.” (Page
37 of its reply) . :

Madhya Pradesh has further submitted that “it is not necessary to determine the
shar:s of power instantancously or on the basis of actual consumptve utilisation by the
concerned States during the preceding year as the yearly variations will be automatically
taken cire of by sharing the power on a percentage basis.” (Page 40 of its reply).
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Muharashtra’s Reply

Maharashira has stated that “the ¢laims and suggesiions made by Gujaral in item
No. 7 are in effect matiers involving reconsideration of decisions already arrived at by the
Tribunal und cannot and ought not to be permitted.”

Maharashira has also stated that “by its proposal Gujarat wishes 10 take the cream
of the power benefits within the initial period of 35 years and at the lime of review seeks
o restore its rights to power from the canal head power house.” (Page 32 of its reply).

Regarding squaring up of accounts annually 1t has stated “(As regards squaring up of
accounts Maharashira has no objection to squaring up the accounts annually, but it has
the sirongest objection to squaring up acnualiy the accounts according to the example given
on page 51 of the Gujarat’s reference.” Instead it has suggested “the aclual power drawals
during the year may be adjusted in the succeeding year, against the entitlement of each
State.” (Page 41 of its reply).

Rajusthan's Reply

Rajasthan has not made any comments oni this natter.

3.7.2 Order Of The Tribunal.- On the basis of information furnished by the party
States regarding the pace of development of consumptive use of water, the Tribunal has
worked out the aggregated power thet would be gencrated during the conventional 100
years ol useful life of Surdar Sarovar dam. The shares of Madhya Prudesh. Maharashtra
and Gujarat in the power generated have been computed by allocating 1o Madhya Pradesh
and Maharashtra the full quanium of power which could have been generated at the
notional Jalsindhi Project under the corresponding conditions. and alloting the balance
power to Gujaral. This computation gave Madhya Pradesh a share of 57¢., Maharashtra
a share of 279, and Gujarat a share of 164, of power/energy generated on any day as
stated in Clause VI of the Final Orders.

According o the proposul now made by Gujaral, the power generated at the canal
head power-house and that at the river bed power house is to be apportioned in diferent
rattos. The proposal of Gujarat involves a radical change from the Tribunal’s approach.
The Tribunal did not contemplate that the canal head power house and river bed power
house should be considered separately. Further the suggestion to fix percentaces in any
year on the basis of gencration in cunal bed power house and river bed power house in
the prev.ous year ignores the hydrological varations in the y'eld of the river, The pro-
posed arrangement would give to Gujarat a considerably larger share in the initial stages
tll irrigation is fully developed and thereafter for the remaining period of about 65 years
practically none. The delermination ol respective sharcs in this case would be quite com-
plicated and controversial.

As we have already stated, the proposal ol Gujarat is outside the scope of a refer-
ence under section 5(3) of the Inter-State Water Dispules Act and even on merits, the
proposal of Gujuarat is not acceptable.

No change is nccessary in the Final Orders on (his account.

3.8.1 Point 8 (pp. 53-57 Of The Reference).— Gujarat has submittzd that the Tribunal
should specifically order by making an addition to Clause X of tue Finub Order, that
“Gujarat shall take up and complete the copstruction ol Sardar Sarovar Dam with FRL
455" and concurrently Madhya Pradesh shali tuke ap and complete tie construction of
Narmadasagar Dam with FRL 860" in the firsi stage ol development envisaged in para
14.4.7."

Madliya Prudesh's Reply

Madhya Pradesh has stated that “in Clause X1V. Sub-clause 8(3)(ii). this Hon’ble
Tribunal has expressly provided that the Authority shall decide the phasing and shall
co-ordinate construction programmes.” It has submitted that there is “no necessity or
warrant for modification in Clausc X songht by Gujarat.™ (pp 4G-41 of its reply).

Meatiarasiitra’s Reply

Maharashira has stated that this “falls within the functions and duties of the Nar-
mada Control Authority vide Sub-clause (8} of Clause XIV of the Final Order and Deci-
sion of the Tribunal and no further directions are necessary.” {(pp 16-17 of its reply).
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Rajasthan’s Reply

Rajasthan has not ollered any commens on (his point,

38.2 Order Of The Tribunal. -In Narmadasagar project. Gujarat is mainly con-
cerned with the timely completion of Narmadasugar dam to enable it to draw sts lull
share ol water. The construction ol Narmadasagar dam has, thercfore, to be syachronised
with the construction of Surdar Sarovar Dam. Madhya Pradesh has in C.M.P. No. 242
of 1975 dated 8th September, 1975, stated al page 12 as under:

“In any case, Madhya Pradesh injends 1o complete the construction ol Narmada-
sagar Dam simullancously with the completion of the Sardar Sarovar Dam or
even belore the Sardar Surovar Dam s completed.”

The Narmadasagar Project Report (1969), Exhibit MP-158, c¢nvisages completion
of the dam in a period of 7 years including a ycar for pre-construction works. The Sardar
Sarovar Project Report (i971), Exhibit G-177, envisages completion of Sardur Sarovar
dum in u period of B years. This, however, was for a higher dam with FRL 530. A
period of about a year is likely to be taken up n prepanng fresh project reports for the
two projects and their scrutiny and processing for sanction.  Allowing for any unforeseen
difficultics which might crop up during the course ol construction of these two projects,
it should be possible 10 complele the two dums logether within a period of 10 years from
the date of publicution of the Final Order and Decision of the Tribunal insthe Official
Gazette. The Construction of these two dams shall, therefore, be taken up and completed
accordingly.

By way ol clurification, the foHowing sentence shoukd be added at the end of Clause
VII of the Final Order:-

“Gujarat shall take up and complete the construction of the dum accordingly.”

Also the word “Navagam® appearing in the Clause should be replaced by “Sardar
Sarovar’.

In the Final Order, under Cliuse VIH), add as o sub-paragraph: —

“The party Stales shall make available o annual instalments their share  of
funds required according to 1he upproved construction programme and take all
the necessary siteps to complete the Sardar Sarovar Dam within 10 years of
the date of publication of the Finul Order and Decision of the Tribunal in
the Official Gazette.”

Further, the foellowing should be inserted in Clause X of the Final Order as sub-
clause 1 and the existing clause numbered as sub-clause 2 -
“(1) Madhya Pradesh shsll take up and compiete the construction of Narmada-
sagar dam with FRL 262.13m (860} concurremtly with or earlier than the con-

struction of Sardar Sarovar Dam.”

3.9.1 Point 9 (Page 58 Of The Reference}.— Gujarat has submitted that in the interest
of justice and expeditious complelion of land acquisition proceedings. Gujarat should be
associated at all stages of the land acquisition proceedings to be taken up by Madhya
Pradesh and Maharashtra.

Madhya Pradesivs Reply

Madhya Pradesh has submitted that *“there is no legal or other warrant for the
contention advanced by Gujarat™ It has further submitted that “this Hon’ble Tribunal
has no jurisdiction 1o make such an order as prayed for by Gujarat.” (Page 42 of its
reply).

Mcharashtra's Reply

Maharashtra has submitted that it is not considered necessary that Guijarat should
be associated with the lund acquisition proceedings.™ (Page 17 of its teply).

Rajasthan's Reply

Rajasthan has not offered any comments on this point,
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3.9.2 Order Of The Tribunal.—The Tribunal's Final Order contains comprehensive
directions regarding land acquisiion. Lhe acquisition 1 Madhya Pradesh and Maharashira
has to be done by the officials ol these states within their respective jurisdiction. It will
be the tunction of the Narmada Control Authority to sccure compliance with and imple-
mentation of the decisions and directions ot the Jribunal. Therelore, it is not necessary
to associate the oflicials of Gujurat m ine Jand acqusition proceedings in Madhya Pradesh
and Maharashtra.

No change is necessary in the Tribunal’s Linal Order on this account.

3.10. 1 Point 10 (pp. 59-66 Ui The Reitience).—Gujuint hus submitied thal the
directions given by the Hon'ble Tribunal regarding compensation lor lands going under
submergence should be modilicd in view of the following: —

(1) The directions envisage concwirent wse ol land coming under submergence both
by Gujarat and by Madhya Pradesh or as the case may be by Maharashtra in
that while Gujaral would nave tne right 1o store waters over such lands ail
other rights arising oul of such lunds conhinue o remain vested in Madhya
Pradesh or Maharashira.

(i} When the Jands get exposcd, 1t would be open to Madhya Pradesh or Maha-
rashtra to ullow cultivation ol such lands and realise revenue therefrom.  As
Gujarat would be paying land revenue lor the land under submergence to the
respective States, it would mean that Madhya Pradesh and Maharashira would
be at liberty 1o levy and coilect land revenue from iwo different persons for
the same land.

Madliya Pradest’s Reply

Madhyas Pradesh has submitied 1that it does not admit that this Hon'ble Tribunal
bas over-looked or not given due regard to several considerations as alleged by Gujarat
and has concluded that the directions given by the Hon'ble Tribunal are not liable to be
modified. {pp. 43 10 47 of its reply).

Maharashira’s Reply

Mubharashira has sated that “the rcconsideration suggested by Guparai s (otally
unwarramied and amounls o the Tribupal sitting in appeal over its own decision and 1s
totally outside the scope of Section 5(3) of the Inter-State Water Disputes Act.”” It has
also pointed out that “the cultivation of such jands when they get exposed, and realising
revenue therefrom is strictly 4 matter concerning the States in which the lands are sitnated.”
{(pp. 44-45 of its reply).

Rajasthan's Reply

Rajasthap has not offered any comments on this point.

3.10.2 Order Oi The Tribunal.—As regards (i) above since storage is the only
purpose for which land coming under submergence is to be acquired for Gujarat, the
nghts of fishing, boating and water transportation would vest in Madhya Pradesh and
Maharashtra over the part of the lake wilhin the respective States.

As regards (ii) above, since Gujarat shall have paid acquisition cost of the land
which will periodically get exposed, it is reasonable that any revenue which Madhya
Pradesh or Maharashtra may derive from any lessee of such lands for cultivation should
be passed on to Gujarat after deducting collection charges.

In the result, the following should be added as paragraph V(6; under Sub-clause V
of Clauss XI of the Final Order, and the existng parugraph V{(6) and subscquent para-
graphs renumbered : —

“V{(6} Madhya Pradesh and Maharashtra, as the case may be, shall remit sach
year to Gujarat any revenuc which they may derive from the cultivation of lands
which get perjodically exposed in Surdar Sarovar, atter deducting collection
charges for the same.”

3.11.1 Point ¥1 (Page 67 Of The Reference).— Gujuarat has submitted that in order
to provide a uniform pattern of paymcnis by one Stale to unother and to facilitate proper
financial control, it is desirable that the Hon'ble Tribunal do give specific directions as
regards manner and time of making such payments by onc Statc to another.
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Madhya Pradesh's Reply

Madhya Pradesh has submitted that “ties Hom'ble Tribunal has abcady given ap-
propriate directions in this bchall.” (Page 47 ol ils reply).
Maharashtra’s Reply

Maharashira has submitted that it is not possible o foresec all possible contingen-
cies and to give ngid directions regarding manner and time of puyments by one State o
another.” (Page 17 of i1s reply).

Rajasithan’s Reply
Rajasthan has not oflered any comments on this point.

3.11.2 Order Of The Tribunal—It is not necessary that the Tribunal should give
directions in the malter,

No change is required in the Tinal Coder of the Tobual v ths revard.

3.12.1 Point 12 (pp. 6871 Of The Reference)—Gujurat hay submitted that the pay-
ment to be made lor regulated releases from Nurmadisagar is 1 effect pa'ymcrll for storage
provided at Narmadasagar {or the benctit of Gujaral. Therefore. part of the power bene-
fits at Narmadasagar should be shared between Gujarat and Madhya Pradesh.

Madhva Pradesh’s Reply

Madhya Pradesh has stated that Gujarmt s te pay 17.63° ol the cost of dam only
and not to power complex. It has further pointed out that payment is for the benefit of
regulated releases from Narmadusagar and not for any share of power generation and
hence the proposal of Gujarat may be rejected.  (Page 50 of its reply).

Maharashtra’s Reply

Maharashira docs not wish to comment at this stage. (Page 47 of its reply)

Rajasthan’'s Reply

Rajasthan has not commented on the point.

3.12.2 Order Of The Tribunal. The payment of 17.63 per cent of the =xpenditure
on the construction of Narmadasagar Dam which Gujarat is required tv make to Madhya
Pradesh is in respect of regulated releases which gives udditional benefits at Sardar Sarovar
and not for share cost of power generation at Narmadasugar. The submission of Gujarat
in this regard is not acceptable.

No change is required in the Final Order in this regard.

3.13.1 Point 13 (pp. 72-73 Of The Reierence).—In paragraph 17-2-4 of the Report,
the Tribunal had observed that “by and farge. the overall differcnce in cost of masonry
structures on the canal would be relatively small for eradients proposed by Guiarat and
that now prescribed. Also, it would require an inordinale effort 1o determine this difference
as for doing so designs will need to be prepared tor all the structures for the two cases. This
cost differential should, therefore. be ignored.”

Gujarat has submiticd that the cost differential in respect of masonry works is hkely
to be sizeable and that it would »rot be difficult 10 work it out and, therefore, this cost diffe-
rential should also be shared.

Madhya Prudesh's Reply

Madhya Pradesh has offered no comments on this point.  (Page 51 of its reply).

Maoharashira's Reply

Maharashtra has offered no comments at this stage. (Page 47 of its reply),
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Rajasthan’s Reply

Rajasthan has submitted that the <hauge in slope would not make any <imnificint
difference in the tolal cxpenditure on masonry works. It furiher submits that all iirigation
and power benefits of the Navagam canal system accrue exclusively to Gujarat. 1t prays
that th: cost of the common canal should be bhorne on cusec-mile basis by Gujarat and
Rajasthan. (Pages 13-14 of its reply}.

3.13.2 Order Of The Tribunal.—There would be about 400 masonry works on the
main canzl for which alternatic designs will need to be prepared to calculate the cost diffe-
rential in respect of them. The altcrnative designs for such a large number of structures
may lead to numerous points of disagreement between the concerned States. The change
desired by Gujarat in paragraph 17.2.4 of the Report in the matier is not necessary.

In Sub-clause (b} of Clauvse XHI of the Final Order a reference has been made to
Chapter XVII of the Report. In order to make this Sub-clause sell-contained. it should
be madified to read as under: —

(b} The cost of Navagam canal with its design approved by Narmada Conmro! Au-
thority shall be shared by the two States as under:—
(i) The cost differential in respect of land, earthwork and lining for the gradi-
ents propased by Gujarat and that now prescribed, to be borne by Rajasthan
in full.

(ii) The actual cost of the canal less (i) above to be shared on cusec mile tasis,

The actual cost should be shared by Guijarat and Rajasthan on cusec-mile basis in
the first instance and on completion of the work the share cost shall be adjusted as indi-
cated above. Rajasthan shall credit its share cost each year initially on the bas's of budger
allotment.  This should then be adjusted at the end of the year to actual expenditure. The
post-construction expenditure on maintenance is not to be considered as cost of construe-
tromn.

Should any :Liference arise between Rajasthan and Gujarat on figures of cost in res-
pect of Navagam Main Canal for purposes of sharing the cost, the matter shall be referred
1o the Narmada Control Authority and on such a reference its decision shall be final and
binding.”

3.14.1 Point 14 (pp 74-76 Ofi The Reference).—Gujaral has submitted that it should
be made clear in the Final Order of the Tribunal that it would be free to determine the
capacity of the main canal to satisfly its needs. It has requested that the following senlence
should bhe added at the end of Clause VI of the Final Order: —

“Gujarat and Rajasthan shall be at liberty to decide the canal capacity required
by each.”

Madhya Pradesh’s Reply

Madhya Pradesh has submitted that till the use for irrieation is fully developed, the
water will be available for power generation at river bed power house. An unduly large
capacity for the canal, would affect the contemplated power generation at the river bed,
thus reducing the share of power generation of Madhva Pradesh and Maharashtra. Madhya
Pradesh has further submitted that it is not necessary lo give any liberty to Gujarat and
Rajasthan to decide the canal capacity and the canal capuacity may be restricted 10 monthly
requirements of these States. (Page 51 of its reply).

MaharaShtra's Reply

Maharashtra has submiuted that Gujarat’s submission should be rejected, as the
possibility of Gujarat wilising a large capacity canal for diverting surplus flows 10 unspecified
areas like Mahi Command, Banni and Ranns, cannot be overlooked. and in that case
Maharashtra would have 1o suffer loss of power to that extent. (Page 45 of its reply).

Rajusthan's Reply

Rajasthan has submitted that the capacity of the canal can be decided by mutual
consultations between the two States concerned. The capacity and dimensions of the canal
would also have to aliow for full utilization of excess flows, as under the climatic and soil
conditions of Madhya Pradesh, the utilization of Narmada waters would take a long time.
(Page 14 1o 16 of its reply).
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3,142 Order OF The Tetbynal.—The narty States hive been given the frecdom to
utilise their share of water, including (hat of wnrpluses. in any manner they like. While
Madhya Pradesh and Maharashtra can utilise their share partly for consumptive use and
partly for generation of power including that at the river bed power house at Sardar Sarovar,
they cannaot reasonably claim for power generation the use water over and above their chare.
Gujarat and Rajasthan should be free to determine their requirement of Navagam Canal
capacity in the light of water which would be expected to be available within their share.
By way of clarification. therefore, the following sentence should be added at the ond of
Clausc VI of the Final Order:—

“Gujarat and Rajasthan shall be at liberty to decide the canal capacity required
by each in the light of water which would be expected to be available within
their share.”

3.15.1 Point 15 (pp. 77-718 Of The Reference).—Gujarat has submitted that in order
to have uniformity in nolicy reeardiag sale of surplus power at Sardar Sarovar Power Complex
by one State to another. specific dircction be given by the Hon’ble Tribunal and has sug-
gested that the rate to be charged should he the cost of generation at the Sardar Sarovar
Power Complex plus 59%.

Madhvae Pradesh’s Reply

Madhya Pradesh has submitted that the rate for selling of surplus power should be
the highest rate of power seneration in the recipient State. at stations having unit capacity
of 50 MW and above. including sales tax, and other duties whatsoever in force plus 10%,
{pages 52-53 of its replyd.

Meaharashwa’'s Reply

Maharashtra has submitted that ihe rates for sale of surplus power will depend on
other factors than the cost of gencration and may he left to be decided by the Authority
in consultation with the Central Eleciricity Authority. (np 17-18 of its replyd.

Rajasthaw’s Reply

Rajasthan has offered no comments on this point.

3.15.2 Order Of The Tribenal —Clause VIII Sub-clause (2)(iv) of the Final Order
provides for sale of surplus power (o another participating State under mutual agreement.
The exact rate at which the power is to be solid can be mutually fixed at the time of making
t}}:e agreement and it is not necessary for the Tribumal (o give any direction in respect of
the rate. -

No change is required in the Final Order of the Tribunal in this regard.

3.16.1 Point 16 (pages 79-81 Of The Reference)—The Final Order of the Tribunal
provides in Clanse XIV Sub-clause 8(3%#} that Madhya Pradesh or Gujarat. as the case
may be, shall submit to the Authority the Sardar Sarovar Proiect Report, the Narmadasagar
Project Report, the Omkareshwar Project Report and the Maheshwar Project Report. and
the Authority shall point out to the States concerned, the Central Water Commission and
Planning Commission any features of these projects which may conflict with the implemen-
tation of the Orders of the Tribunal.

Gujarat has submitted that Madhya Pradesh should be reguired to submit to the
Authority not only project renorts for Narmadasagar, QOmkareshwar and Maheshwar pro-
jects but for all maior projects so that the Authority may be in a position to check that
the required aggregate carryover capacity is provided by Madhya Pardesh in its projects.

Madhya Pradesh’s Reply

Madhya Pradesh does not agree to Gujarat’s suggestion that the project reports of
all the major projects ahove Narmadaszesr he submitted to the Authority for examination.
It has submitted that there is already a carryover of 7.02 MAF provided for at and above
Narmadasagar, and therefore there is no necessity to increase the carryover capacity or 1o
adjust the patterns of ifs water use. (Page 53-54 of its reply). :

Maharashtrd's Reply

Maharashtra has submitted that it does not want to comment at this stage. {(Page
47 of its reply). ' '
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Rafasthan's Reply
Rajasthan has offered no comments on this peint.

3.16.2 Order Of The Tribunal.—Narmadasagar and Sardar Sarovar projects are the
key projects in the development ot water resources in the valley. Omkareshwar and Mahe-
shwar projects have a bearing on the regulated releases by Madhya Pradesh for Sardar
Sarovar. The Narmada Conlrol Authority has, therefore, to see that the featurss of these
projects do not conflict with the implementation of the Orders of the Tribunal. Other
projects on the river in Madhya Pradesh would be undertaken at different times spread over
a few decades and it is not considered necessary that these should also be submitted to the
Authority for scrutiny.

No change in the Final Order is necessary in this respect.

3.17.1 Point 17 (Pages 82-83 Of The Reference).—Gujarat has submitted that in
Sub-clause 14(3) of Clause X1V of the Final Order, instead of providing that the Review
Committee can review the decision of the Authority at a meeting at which the Chaitman and
all the members of the Review Committee are present, it is desirable that the Review Com-
mittee should be able to function at a meeting at which the Chairman and at least two
other members of the Review Commitiee are present,

Madhya Pradesh’s Reply

Madhya Pradesh has submitted that if the quorum of ‘the Chairman and two other
Members' as proposed by Gujarat, is provided, it may happen that the State affected by the
decision of the Authority may not be represented at the time of deliberalion of the Review
Committee. Such a provision would defeat the very purpose of the review by the Committee.
Hence no change in the directions is necessary. (Pages 54-55 of its reply).

Maharashiras Reply

Muharashtra has submitted that it cannot agree to Gujarat's suggestion, as il is very
necessary that all the members of the Review Commitiee should be present at every meet-
ing. and the views of all the party States on the controversial points are heard. (Page 46
of its reply).

Rajasthan's Reply

Rajasthan has submitted that “it would be proper if a decision by the Review Com-
mittee on any subject concerning onc of the States js not taken unless a representative from
that State is present to put forward its point of view.™ It has further submitted that no
change is required in the order of the Hon'ble Tribunal. (Page 16 of its reply).

3.17.2 Order Of The Tribunal.—The Review Committee has to take important deci-
stons and, therefore, it is desirable that views of all the party States should be available.
Sub-clause 14{2) provides that the Ch'ef Ministers of the four party States may nominate
the respective Trrigation Ministers either penerally or specially as the alternate Member with
full powers ol voting. taking decisions etec. With this proviso it should be possible for
all the States to be represented at every meeting. No change is necessary in the TFFinal Order
in this respect.

3.18.1 Point 18 (Pages B4-87 Of The Referemnce).—Guiarat has submitted that the
cost of operation and maintenance of Sardar Sarovar Dam and appurtenant works should

also be shared.

Madhya Pradesh’s Reply .
Madhya Pradesh has offered no comments on this point. (Page 55 of its reply).

Malarashtra’s Reply

Maharashira has submitied that “(he sharing of cost of operation and maintenance of
Sardar Sarovar Dam and appurienant works has been nlready specified by the Hon’ble Tri-
buna! in Clause VIII, Sub-clause (2¥xid of the Tinal Order and Decision and no further
dircctions are necessary.” {(Page 18 ol s reply).

6—1 M of/A &3/ND,79
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Rajasthair’'s Reply
Raijasthan has offered no comments on this poini.

3.18.2 Order Of The Tribunal.—The order of the Tribunal in Clause XIV, Suhb-ciause
7. provides that “the costs of construction and maintenance of the storages. power installa-
tions, diversion works, headworks and canal networks shall be borne wholly by the State
Gov._rnment in whose terrltory the works are located or shared in case the benefits are

shared.,” *

In order to c]arlfy that the operation and maintenance costs of '111 works who&e con-
struction cost is shared between two or more parfy States, would also be shared by them
pro #aia, the last sentence in Clause X1V Sub-clnse 7 should be deleted and the following

added as Sub-clause 7(2), the earlier paragraph being numbered 7(1):—

“I2y The costs of construction of the storages, nower installat'ons, diversion
works, head-works and canal networks chall he borne wholly by the State Go-
vernment in whose territory the work is located except for works whose cost has
bheen ordered by the Tribunal to be shared between two or more party States.
Where the capital cost is thus shared, the operation and maintenance cest chall
also be shared in the same nropo-ton.”

3.19.1 Point 19 (Pages $8-91 Of The Refercnce}.—Gujarat has submitted that the cost
of operation and ma’ntenance of Sardar Sarovar power complex should also be shared.
Madliva Prodesh’s Reply

Madhya Pradesh has submitted that sharing of the cost of operation and maointenance
of the Sardar Sarovar power commnlex is nrovided in Clause VIII, Sub-clause 2(x) of the
Final Order of the Tribunal. (Page 55 ot i's reply). . .

Maharashtra’s Reply
Maharashira has submitted that “no sepurate orders or modifications of Clause VIII

(2) (x) of the Finul Order are considercd necessary.™ (Page [8 of its renly)

Rajasthan’s Reply
Rajasthan has rot commented on this roint.

3.19.2 Order Of The Tribunal—Claise VI, Sub-clause 2{(xi) of the Final Grder
stipulates that “in addition to the payreats vide {¥} above, Madhya Pradesh and Maha-
rashtra shall also pav to Gujarat 57 per cent and 27 per cent respectively of the oreration
and maintenance costs of fhe Sardar Sarovar power complex cach year.” These orders
require no further explanation or clarification,

3.20. 1 Peint 20 (Pages 92-94 Of The Referencel.—Guiarat has submitted that as
Rajasthan will be using the Navagam main canal for conveying its share of water from
Sardar Sarover, the operation and maintenance cost of Navagam main canal are also requir-
ed to be apporConed hetween Guirrat and Rjasthan.

Madhya Pradesh’s Reply

Madbva Pradesh has not offered any comments on this point. {Page 57 of its reply).

Maharashira’s Reply

Maharashtra has not offered any comments on this point. (Page 47 of its reply).

Rajasthar’s Reply

Rajasthan has submifted that “the cost of mairtenance of the commaon carrier channel
from Navagarm dam excluding cost of regulatare canal heads and any other works built
exclusively for the use of Gujarat or for generiling nower may be shared in the ratio  of
Guijarat 18 and Rajasthan 1.7 (Page 16 of its reply).
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3.20.2 Order Of The Tribunal—The peint ruised by Gujarat regarding sharing ot
operation and maintenance charges ot Navagam Canal is covered by the modihcation being
made in Sub-clawie 7(2) of Clause X1V of the Final Order, under point 18 of this reference.
The modified Sub-clause reads as under:—-

“712y The costs of construction of the storages, power installutions, diveis on works,
head-works and canal networks shall e borne wholly by the Siate Government
in whose terri.cry the work is located except for works whose cost has been
ordered by the Tribunal to be siared belween iwo or more parly States. Where
the capital cost is thus sharcd, the operation and maintenance cost shall also
he shared in the same proportion.”

3.21.1 Point 21 (Pages 95-98 Ul Tie Reference).—Gujarat has asked for calculutions
made in respect of food routing through Sardar Sarovar.

Madhya Pradesh's Reply

Madhya Pradesh hav submiiled thut it has no objection to the Tribunal giving the
available information as sought by Gujarat, a5 this would be usetul only for the MWL and
backwater studies to be made by the Central Water Commission in consultation with Madhya

Pradesh and Gujwiat.” (Page 59 of its reply).

Mahurwshira’s Reply

Maharashira has subimitted that the caloulations are des.rable to make the Fipal
Order of the Tribunal more comprehensive.  (Puze 18 of its reply).

Rajusthan's Reply
Rajasthan has oficred no comments.

3.21.2 Order Of The Tribunal.—The Tribunal hus not made any detailed calcula-
tions for flood iouting. The Tribunul has merely ind.cated that with the stipulated MWL
a thousand year flood of the magnitude ci 24.99 lakh cusecs estimated by Maharashtra would
get moaerated 1o about 16 lakit cusecs aud trai of 30.7 lakh cusecs est:mated by Gujarat
would get moderated 10 about 22 lakh cusec.. A detailed floed rouling study will have to be
made by Gujarut itseli for desigming ti.v spiiway of Sardar Sarovar dam.

3.22.1 Pomxt 22 (Pages 99-100 Of The Reference)—Clause Xi, Sub-clause V(5) of
the Final Order of thie Tribunal rexds as under:——

“Gujaral shall pay to Madiiyi Pradesh and Maharashtra the amount of land
reveiiue payable cvery yeur ior the lands coming under submergence, at  the
rates prevadmg in Madhya Pradesh from time to time.”

Gujarat has pointed out that there {, no referencze to the rates prevailing in Maha-
rashira and that this paragraph may be brought in conformity with Clause XI Sub-clause
T3 of the Finul Order which reads as under:-—

“QGujarat shall pay to Madhya Pradesih and Maharashtra land revenue in accor-
dance w.th the respective Land Revenue Codes of Madhya Pradesh and Maha-
rashtra in respect ol all fands in their respective territories acquired [or Gujarat
or conveyed to it.”

Madhya Pradesh’'s Reply
Madhya Pradesh has offered no comments on this point. (Page 59 of ils reply).
Maharashtra's Reply

Maharashtra agrees that there i, o typographical error and the words “and Maha-
rashtra” need 1o be added. (Page 19 of its reply).

Rajasthan's Reply
Rajasthan has nut offered any comments on this point.
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3222 Order Of The Tribunal.—Sub-clause V{3) of Clause X| of the Final Order
should be modified as follows:—
“Gujarat shall pay to Madhya Pradesh and Maharashtra in accordance with the
respective land Revenuc Codes, the amount of land revenuc, payable every
year for the lands in their respective territories acquired Yor Gujarat or conveyed
to it, at the rates prevailing in Madhya Pradesh and Maharashira respectively
from time to time.”

3.23.1 Point 23 (Pvges 101 (o 104 Of The Refercnce). Gujurat has stated that the
details in respect of total capital cost of Sardar Sarovar Complex as given in Annexure
XIV-8 are not in consonance with the FFinal Order in Clause VI, and that the cost debit-
able to Sardar Satovar Power Complex is 56.1¢ of Rs. 16.82 crores (credit to Narmada-
sagar lor regulated releases} which work out 10 Rs 9.43 crores instead of Rs. 4.77 crores.
It has stated that paragraphs 4 & 5 ol the said Annexure requ.re to be modified accordingly.

Madhya Pradesh’'s Reply

Madhya Pradesh ha. submitted that ‘the proposal of Gujarat is incorrect and mis-
leading’ as in this way Power Complex of Sardar Sarovur would be charged more, which
in turn would be shared mainly by Muadhya Pradesh and Maharashtra. (Pages 59-62 of
its reply). :

Maharasitra’s Reply

Maharashtra has submitted that 561", ol the credit 10 Madhya Pradesh is apparent-
ly a typographic error, und ‘the puyment of Rs. 4.77 crores to be made by Power Complex
for regulated releases work oul to 28.36%,". (Page 19 of its reply).

Rajastharn’s Reply
Rajasthan has not offercd ony comments on this point.

3.23.2 Order Of The Tribunal.—Annexure XIV-8 requires modification as pointed
out by Gujarat. The modificd Anncxure. as also Statement 14.3 with consequent modifica-
tions, are attached.

Annexure XIV-8 was prepared to figure out the costs of energy/Kwh at Sardar Sarovar
power complex at different stages in order to make a comparison with the cost oblainng at
Jalsindhi m the corresponding stages. This comparison is made in Statement 14.3. Even
in the modified Annexure and Statement, the result is the same, namely, that the cost of
energy at Sardar Sarovar comples is less than that at Jalsindhi. Thus, the Final Order is
not affected.

Note-—Also please see point 4 of Maharashtra.
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STATEMENT 1423

Comparison of Cost of Power Generation in Jalsindhi and Nardar Surovar

I Capital cost per KW of installed capacity

Total capital cost chargeable to pawer

Jalsindhi Sardar Sarovar

Rs. 143-7 crores Rs. 26339 crores

Installed capacity - . . . . . . - Tx 80 MW 5x 75 MW+

= 560 MW 5x150 MW
=1125 MW

Cost per KW installed . . Rs. 2,566 Rs. 2,341

Il.  Cost of encrgy (KWH) at different stages

(a} Between 10th & 30th years i.e. from commissioning to
end of 20 years thercafter - . - - - 91 P. 8:4P.

(b} Between 30th & 45th Years i.e.from20to 35years (rom

commissioning . . - . . - 26-5P, 13-3 P,

(c)  After 45 years e 33 years after coinnissioning - 293P 187 P,

Nores :

1. Capital cost of Jalsindhi is as given in the updated project report Ex. MR-137 (page  iv—Vol. [)

2. [nstalled capacity for Jalsindhi is as per Ex. MR-137 (page iv— Vol. D).

3. Theenergy generated at commencement and at final stuge are as given in Ex. MR-137 (page ic—Vol.I)
The energy generated at 30 years (rom start (State I} is projected for the figures given in Annexule
16-2, Vol . II—Ex. MR-137.

4. Capital cost of Sardur Sarovar FRL 455 is derived from the updated estimate for Sardar Sarovar FRL
530 Vide Ex. G-1087 on the following basis—

(a) Cost of dam and uppurtenent works excluding Jand is worked out proportional to the square of
the height of the dam upto MWL from the foundation level assumed as § ft.

(b) Cost of land is worked out proportional 1o the area submerged upto MWL.

{c} Cost of Electrical installations including connecled civil works is worked out proportional to in-
stalled generator capacity.

(d) Capital cost in Stages I{ and [[I, takes into account the reduction afforded by amortisation of the
cost of the River B:d Power House on the basis of the provision for amoriisation in the cost
structure of the energy.

5. The saleable cnergy is estimiuted as 9575 of the caergy generated in both Jalsindhi and Sardar Sarovar.

6. The annual cost of generation for different periods is estimated as 104 of the capital cost at the com-
mencement of the stage,

7. The umt cost of encrgy for Jalsindhi for difterent periods is worked out by dividing the annual cost
vide para 6 above by the yverage annual number of saleable units in that period.

B. The unit cost of encrgy for Sardar Sarovar is also worked out as in 7 above but in the period upto com-

mencement of Stage If, an ¢fement to represent the amortisation of the capital cost of River Bed
Power [House is also added.
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ANNEXURE XI[V-§
Cost of Energy|KWH at Sardur Sarovar Power Complex At Different Stuges

1. Civil Works at Unit 1 (Dam and appurtenant works)-- elecable to power :

~ Total cost of Unit 1. dam and appurtenant works, of Sardar Sirvovar Don FRL-51 ) Cup-Jdu .
cstimate of Gujarat (G. 1087) =Rs. 261.52 crores. t e ¥ e up-duted

. Assuming that the lard value includud in the above is proportional to the arca, and that the cost of other
tems s proporton |t the square of the height of dam above deepest foundation level, the total cost of Unit 1,
Dama lhd ap.rull;lclllil 1t warks, far Satdw Sirovar Oam with FRL 455’ has been worked out as R, 163-44 crores,
as per details below

i} Cost of the dam at 460 (excluding B-land)
=Cost of the dam at 540" {excluding B-land) < { Height of the dam above foundation at 460°7 2
4 .

( Hcight of dam above rc:unaaliun al 540

= 202:68x [ 455 }:
$ooi—)
| 535 J

= 202-68x{0-85)

= Rs, 146-60 crores

Lii) Cost of B-land at 460’

Submergence at 4647
= Costol B-lnd at 830" . ——. -
Submergence at 3307

= 59-84 92492
1,28,678
= Rs, 16.84 crores
Total cost of the Dam at FRL 455’

146-6+16-84
= RS, 163.44 crores

As worked out in the chapter on allocation of cost of Sardar Sarovar Dam between irngaton wd power
the cost aliocable to power is 56+194 of Unit I Cost. This works to Rs. 9.« 69 crores.
..{(a)

2. Civil works and Electricat Works ol Sardar Sarovar power complex.

1t is assumed (hat the cost of civil and electrical wurks (uader Unit-tH-Pow:r) al the canal head and river
bed puwer houses of Sirdar Sarovar Dam will vary proportionately (o the total installed capacity in the res-
peclive puwer houses.,

As per G-1087, the canal head power house will hive 9 machines of 75 MW e.ch.

With 455 FRL and 9 MAF allocation to Gujarat, the miximum power developed at canil h ad power
house, is about 110 MW at 100%, L..F. Allowing L.F. between 305 and 40%; and 1 sparc m chize. u provision
of 5 units of 75 MW cach will be adequate. Pro rata cost for these § machines is worked out as under ;:—

Coust for 9 Proportionate
machines of 75 cost for 5
MW cach as machin s of
per G-1087 75 MW each
(for the purpose
of this study)
Rs.( crores) Rs. (crores)
Civil works of canal nower house . . . . . . . 2319 [2-88
Flectrical Works . - . . . . . . . - 78-24 41-46
Maiscellaneous . . . . . - . - . . 20-41 1134
121-84 67:68

..(b)
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With regard to the RBPII, the myixim:m power senerated wili be 2bout 545 MW. This will vanish to
@ in 35 years{i.c. 45 yuars from start) und so the station will have to run as a base load station in the early
stages and later woark as a paaking siation.  Assuming that, provision is made for maching capagity lo run
the statio at about 90% L.F. at commancement, 5 machines of 150 MW.iacluling one spare machine w~ould
be requircd.  As in the casc of the canal power house, the pro rata cost is worked ont below : '
Cost for 10 Proportionate

machines of 150 cost for 5
MW each as per machines of

) G-1087 150 MW each
Rs. (crores) Rs. (crores)
PH Civil works - . . . . . . . . 30-32
Electrical works . . - . . . . . . . 109-52
Miscellanzous " : . - - . . . . . 45-32
) 185-16 92-58
L€

NortE :

. In the case of the cinal head power house, since the load develops progressively with irrigation, it is quite

tikely that the nuriber of michines are gradually increased from a minimum of say 2 in the beginning. For the
purpase ¢f this n2ve, the saving in interest and operating charges etc., on account of this progressive increase
in capital has been ignored and the total cost is taken inlo account from the very commencernent.

The river bed power house will have no water for its operation when irrigation fully develops in the various
States, i.e. (45 yoirs from the start of construction, It is, tharefore, proposed that an amount to Cover the amorti-
sation of ihe capital cost of this power house including civil and electrical works be added to the unit cost of
power developslin the S wwdar Sarovar nower complex during thit period.  The actual increase in price per unit of
energy to cover the amoartisation mentioned hereis worked out [ater in this annexure.

3. Transmission linc from Sardsr Sarovar power comalex o Guiarat State border :

Tt is assumed that the capital cost of this may be Rs. 2 crores. N ()}

4. Tt would be necassary to make some payment to Madhya Pradesh for regulated releases from Narmaci-
sagar. *A-i worked ont in the Chanter on credit fo Narmadasagar for regulated releases, this would be Rs. 9{4‘)4
crores., ....(e

5. Total capital cost of Sardar Sirovar power comiplex will, therefore, work out to:—
(a) Rs. 91-69 crores
(b) TRs. 67-68 crores
(€} Rs. 92-58 crores
(d) Rs. 2-00 crores
() Rs. 9-44 croves

Totar:__li—s. 263-39 c;rcs.

6. For workinz out the increase in the price of energy to cover amortisation of cost of river bed power
house, the fotal cost has to be divided by the total energy sold till the power house becomes defunct.  Since CHPH
and RBPH are to be linked together, the total energy considered for this purpose will be the saleable energy from
the two power houses from the [0th vear from start to the 45th year rom start.

CHPH RBPH
Energy/yesr at 10 years from start . . . . . . . 308 MU 4775 MU_
Energy/vear at 30 years from start . . . - . . - 960 MU 1386 MU
Average energy for 10-30 years - . . . . . : . 634 MU 3080-5 MU_
Energy/year ot 45 years from siart . . . . . . . 960 MU Nil
Averape encrgy lor 30-45 years -+ . . . . . . . 960 MU 693 MU
Tolal enciygy (rom 10 to 30 yeurs 634 2043080 x 20 - . . - o= 74250 MU

*(55-17, of Rs. 16-82 crores, Ref. Page 672)



Total energy from 39 to 45 years 960 15-4-693x 15 . . - - = 24795 MU
Total energy for 10 to 45 years 7428024795 . . . . - = 99075 MU
Assuming saleable cnergy as 95% of the above ;

Total saleable erergy . . . . . = 94121 MU

Total amount to be amortised=Rs. 92- 58 crores
92-58x 107 107

.. AddL Cost per Unit - : . . : . . . = :
. 94121 x 10® paise

= 0-984 paise.

7. Tn view of the amortisation there will be 1 progressive decrease in capital cost. Such decrease will be
taken into account every time the unit price of encrgy is fixed. Though such fixation may be done at any five-
yearly intervals or near about, it is assumed in this annexure that price refixation is made onaly at the commence-
ment of Siage [, Satage Il and Stage IIL

Rs. (Crores)
Capital cost at commencement of Stage I (10 years from start) - - =263-39
Capital cnst at commencement of stage 1T (30 vears from start)
263:39 —95x 74280 < 0-984 > 10 =263-39—69-44
100 : = 193-95
Capital cost at commencement of Stage TTI {45 years from start) . - =263-39—92-58
=170-81

8. The unit cost of energy (anart from the amortisation charge) will be the annual expenditure divided
by the number of s:leable units in the year.

) The annual exnenditure will include interest, depreciation, maintenance and operation charges and
insurance. All these together can roughly he taken as 10% of capital cbst, On this basis, the unit cost of energy
(per KWH) during the different stages in Sardar Sarovar power complex works out as below "—

Between 10 and 30 years from stars

Capital cost at commencement . . . . . . - = Rs. 263-39 crores
Annual cost at 10% of Rs, 263-39 crores . . . . . + = Rs. 2634 crores

Average annual saleable energy 95 (634 13080-5) % 10% units=3528-775 x 10° unit
100
Cost per unil
26-23x 10, x 102
3528-775x 10° =7-464 paise.
Add amortisation charge at (-84 paise per unit
7. Total costfunit {7-464+0-984)

= §-448 paise
or 8.4 paise
Between 30 and 45 years from start
Capital cost at commencement of the stage; . - . . + = Rs, 193-95 crores
Annual cost 105 . . . - . . . . . + = Rs, 19-40 crores
Average annual saleable 95x (9601-693) = 157035 MU
cnergy 100

Cost per unit
19-40 107 x 102

—mmise =12-354 paisc;
*35%

Add amortisation charge of 0-984 paisc per unit.

Total costfunit (12 354-1-0-984)
==13+338 paisc

ot 53y 13-3 paise
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Aftar AS years from srart
Capital cost at commencement of the stage - - . . - +« = Rs, 170-81 crores

Annual cost = Rs. 17-08B crores

Average saleable energy per year
95

= 912 < 10° units
X 960MU . . . .
100

Cost pet unit
17-08x 107 % 102

paise = 18-728 paise

912x 100 or say 18-7 paise,

7—1 M of A & I/ND/79
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3.24.1 Poiut 24 (Pages 105-106 Of The Reference).—In paragraph 9.9.7 of the Re.
port, the following sentence appears:—

“It is also necessary to take into account the circumstance that the drainape area
of Gujarat is 180 Sq. miles (0.53*7) and of Madhya Pradesh 33,150 sq. miles
(97.59%) and that the contribution ol Gujarat at 75¢] dependable flow is 0.07
MAF (0.26%,) and of Madhya Pradesh 26.647 MAF (98.75%)."

Gujarat has pointed out that the figures of drainage area in the above sentence require
some correction and that the modified sentence should be as under:—

“It is also necessary to take into account the circumstance that upto Sardar
Sarovar Dam site, the drainage area of Gujarat is 544 sq. miles (1.60%) end of
Madhya Pradesh 32,798 sq. miles (96.557%,) and that contribution of Gujarat at
759, dependable flow is 0.07 MAF (0.26%,) and of Madhya Pradesh 26.647
MAF (98.75%).”

Madhya Pradesh’s Reply

Madhya Pradesh has submitted “that slight differences in the figures of the CA or
drainage area in this case would have no effect on the conclusion drawn therefrom by this
Hon'ble Tribunal and “no correction in the repert is necessary.” Madhy# Pradesh has
further submitted that “it may be appropriate to adopt the figures of catchment areas as
agreed to by the party States and given in Ex.C-4". (Pages 62-65 of the reply).

Mahurashira's Reply

Maharashtra has subm’tted that figures agreed in Assessors’ meeting and piven in
Ex.C-4 should be substituted for the figures given by the Tribunal (Page 20 of its reply).
Rajasihen's Reply

Rajasthan has not offered any comments on this point.

3.24.2 Order Of The Tribopal.—The figures as now indicated by Gujarat in the

modified sentence are acceptable. The modified sentence needs to be substituted in para-
graph 9.9.7 of the Report,

It should be pointed out that the figures of drainage area as agreed by the party
States and given in Ex.C-4 pertain to drainage areas up to the mouth of the river and not
up to Sardar Sarovar Dam site. Those figures, therefore, have to be modified as in the
revised sentence.

The Fina!l Order is not affected,

3.25.1 Point 25 (Pages 107-!09 OFf The Reference).—Guiarat has pointed out that
the foliowing two sentences appearing at the end of Clezuse III(2) in Chapter XVI of the
Report is an inadvertent repetition and need to be deleted: —

“Madhya Pradesh, Maharashtra or the Union of India (as the case may be) on
the other hand shall respectively nominate one Arbitrator each. The decision
of the Umpire and Arbitrators shall be final and binding on the parties and
shall be given effect to by them.”

Madhya Pradesh's Reply

Madhya Pradesh has offered no comments on this aspect. (Page 65 of its reply).

Maharashira’s Reply
Maharashtra agrees 1o the deletion of the inadvertent repetition in Sub-clause TII (2)

in Chapter XVI of the Report and has pointed out that there is no repetition in Clause XI,
Sub-clause II1(2) of the Final Order. {(Page 20 of jts reply),

Rajasthan's Reply
Rajasthatt kas not offered any comments on this point.
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3.25.2 Order Of The Tribunal.--The deletion as pointed out by Gujarat may be
carried out.

This repetition does not occur in. Clause XI, Sub-clause III (2) of the Final Order,
which, therefore, requires, no change.

3.26.1 Advice Of Assessors.—We have consulted our Technicol Assessors, Dr. M R.
Chopra, Shri Balwant Singh Nag and Shri C.S. Padmanabha Aiyar, with regard to the sub-
ject matter of this Chapter. They advise us that they all entirely agree w.th the views ex-
pressed by us and the orders passed by us on all the points dealt with in this Chapter.






CHAPTER IV

REFERENCE NO. 3 OF 1978 BY THE STATE OF MADHYA PRADLSH

4.1 In this Reference, the State of Madhya Pradesh secks clarification/explanation/
guidance on 27 points mentioned and dealt with in this Chapter,

4.1.1 At the outset, we should Lke to say that Points 1, 2, 3, 4, 5,7, 8 9,19, 20, 21,
22, 23 and 24 are cutside the scope and ambit ol Section 5(3) of the Inter-State Water Dis-
putes Act. It is not legally perimiss.ble for Madhya Pradesh to make a reference on thess
points under the guise of clarification or guidance. What Madhya Pradesh really seeks is
a re-hearing de nove on the points linally decided by tue Tribunal and it is beyond the
jurisdiction of the Tribunal to entertain lhese points.

4.1.2 Apart from this ground of rejection, we have also considered these points on
their merits and bave come to the conclusion that none of the points has any substance.

4.2.1 Point 1: (Chapler 1 pp., 1-16 Of The Reierence)—Madhya Pradesh has
sought ¢aplanation and/or guidance in respect of “the basis on which this Hon’ble Tribunal
has been pleased to raise tue FRL of Sardar Sarovar from RL 436 for imrigation alone to
FRL 453 for power generalion”.

Madhya Pradesh has further asked for clarification whether the generation of power
at Sardar Sarovar by rasing its FRL from RL 436 to RL 453 actually constitutes full com-

pensaton or resttution for loss of Jalsindni power potential or not (pp 15-16 of M.P’s
reference).

Maharashtra’s Reply

Maharashtra has stated at pp 60-61 of its reply, that the point raised is impermis-
sible under Section 5(3) of the Act.

Gujarat's Reply

Gujarat has stated “that the atiempt of Madhya Pradesh is to reopen issues fairly
and squarely dec:ded by the Hon’bic Tribunal” and “merits no reconsideration”. (pp 12-13
of its reply).

Rajasthan’s Reply

Rajasthan has submitted “that no explanation and/or guidance is required in this
matter.” {(Page 18 of its reply).

4.2.2 Order OF The Tribunal—Tihe legal aspect of the matter raised by Madhya
Pradesh has been already very clearly dealt with in puragraphs 14.1.1 10 14.3.7 of the Report
and Decision of the Tribunal.

At Sardar Sarovar with FRL 436 power generation would be possible there only in
about ten months in a surplus year and only to the extent of 777 Mkwh. In a deficit year
made successful by use of full carryover, power generation would be possible only in about
sevent months in the year and the generation would be 522 Mkwh. With FRL 453, power
would be generated throughout the year and to the extent of 1007 Mkwh in a surplus year
and 856 Mkwh in a deficit year /Statements 4.1 and 4.2 enclosed). Unless the FRL of
Sardar Sarovar is fixed at 453 there would be a loss of 230 to 350 Mkwh per year in the
beneficial use of water for power peneration and power will be only seasonal.

4.23 No further explanation is necessary and no change is required in the Final
Order.
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SraTenmer 401

Power Generation At Sardar Sarovar With FRL +436

Month Storage Gross RL Ft Average Head Ft Canal Power Energy ‘
at end storage RL with- MW MU Remarks
of the atend Ft drawal
month of the MAF
(tive) month
MAF MAF
1 2 3 4 5 6 ? 8 9 10
A. Surplus Year following a Lean Year
July 0-177 2157 329 326 . 0-487 0 o I f)'furiskin rCol- _l_Z_bhaw;
. . cen taken from riouna.
August 0-%05 2-885 360 445 .. 0-576 0 0 Report, Vol. II, Statement
September 3-069 5-049 417 38338 81-5 0-788 76-02 55 it-11
October 4-199 6-179 436 4265 119-5 1-007 142 44 106 Fi s in Col. 3 have
November .71 5+ 691 428 432 125 1-172 173-41 128 7 been arrived at i)y adding
December 3-209 5-189 420 424 117 117 162 04 121 tjogg:ﬂ-aé tll:,chﬁgurc _of
. . . . . . AF which compnises
January 2:-794 4-774 411 415-5 108-5 1.08 138-71 103 1-68 MAF of dead storage
February 2-451 4-433 404 407-5 100-5 -0 118-96 80 cOrregpundjng toRL + 307
March - 2437 4-417 403 403-5 96-5 0-658 75-16 56 3:0'3 Mgflofdﬁi:t_;ntlive
. N . A A A SLOTASYC. 1] 1stribuiion
April 2-398 4-378 403 403 96-0 0-657 74-66 54 at dilferent levels in live
May 2-489 4469 404 403-5 96-5 Q0-516 58-94 44 storage has not been con-
June 2-810 4790 412 408 101-0 0-389 46-51 33 Sidered & for the present
g:crposc the entire silt has
n assumed to be at the
ToraL . 3.500 m bottom.
. Storage at the end of
June, preceding a surplus
vear has been taken to
be 1-98 MAF.
B. Deficit Year made successful with use of full carryover
July - 2-974 4954 413 4133 106-3 0-487 61-39 46
August 3174 5154 419 a7 110 0-576 75-00 56
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STATEMENT 4-2

Power Generation At Sardar Sarovar With FRL +453

Month Storage Gross RL Average Head Ft Canal Power Energy Remarks
at end storage Ft RL with- MW - MU
of the at end Ft drawal
month of the MAF
(ive) month
MAF MAF
1 2 3 4 5 6 7 8 9 10

A. Surplus Year following A Lean Year

. . . . . . . . | . . . . 1. Figures in Col. 2 have

July 0-177 3-417 33‘; 3753 68-3 0-487 39-49 2 been taken from  Tribunal

August . . . . . . 0-905 4-145 397 387-5 8J'5 0-576 54-89 41 Report, Vol. II. Statement

September -+ . . - ' . 3-069 6.309 438 417-5 1H0-5 0-788 103-07 74 11-11.

October 4199 7:439 453 4455 1385 1-007 165-09 123 5 Fioures i

. Figures in Col. 3 have been

November 3.7l 6951 447 450 143 1172 198-39 143 arrived -at by adding 1o

December 3209 6-449 44 443-5 136-5 i-170 189-05 141 Col. 2 the figurc of 3-24

2-794 6-034 34 437 130 1080 16619 124 S oEnineh,  Somprises

January - 2-94 MAF of dead storage

February 2-453 5693 428 431 124 1-000 146-78 99 corresponding to MDDL

- ’

March - - 2-437 5-677 428 428 121 0-658 94-24 70 36 s;tg-rsgr:mg.l?r silt

. storage. Si uls-

Aorit C 2-398 5-638 427 427-5 120-5 0-657 91-71 67 tribution at different levels

May - 2-489 5-729 43 428 121 0-516 73-9% 55 in live storage has not been

. . . . . SIg . consideied and for the

June 2-810 6050 434 431-5 124-5 _0 38“: 57-33 , 4L presenl purpose the entire

ToTaL - . A . . . 9-500 1007 silt has heen assumed to be

at the bottom.

3. Storage at the end of
June, preceding a surplus
year, has bheen taken to
be 3-24 MAF.

B. Deficit Year made successful with use of Full Carryover

July - : . . . . . 2:974 6-214 436 435 128 0-487 73-79 55
August . . . . . . 3-174 6-414 440 438 131 0-576 89-32 66

8
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4.3.1 Point 2 (Chapter Il Of The Reference pp 17-32)—Madhya Pradesh has sub-
mitted that the following points require explanation and/or guidance:-~

(i) The Hon’ble Tribunal has proceeded lo examime the question of FSL of the
Navagam canal on the basis of the water allocution of 9 MAF to Gujarat which
itself i1s based on the areas commanded by the FSL 300 canal. Thus the water
allocation of 9 MAF 1o Gujarat and the FSL of 300 for Navagam canal consti-
tutes a reversible equation.

(i1} The determination of FSL 300 for the Navagam canal qua Rajasthan is “oppo-
sed” to the de:ision on the preliminary issues. the agreement dated 12th July,
1974, Rajasthan's own case in the complaint contemplating lift Srrigation with a
lift upto 200 feet and the principles of equiluble apportionment enunciated by
this Honble Tribunal itself.

(iii) There is no confiict as such between use for irtigation and use for power in the
present case and the factor of flow or I'ft irrigat’on is an extrancous considera-
tion in the determination of the FSL of the canal.. It is mainly a matter of
eCconomics.

(iv) The Hon'ble Tribunal has overloocked the fact that while the maximum lift in-
volved for providing lift irrigation to the strip will be 110 ft., the average lift
will be nearly half of it and that there will be comparatively_much morc gain
due to the extra power generation by reducing the FSL from RL 2300 1o RL
190.

\v} Madhya Pradesh, therefore, respectfully seeks clarification and explanation that
this Hon'ble Tribunal may be pleased to reconsider its decision regarding the
FSL of the canal in the light af the inconsistencies and omissions pointed out
above.

Maharashira’s Reply

“It is Maharashtra’s content:on that at this reference slage it is not open for any
party State to reopen the case for the FSL of the canal.” (page 64 of its reply).

Guijarat's Reply

Gujarat has submitted that equitable apportionment is a balancing process and does
take into consideration realistic needs of thz States and the available quantum of water
supplies. Tt has averred thet “the confention of Madhya Pradesh that inter-relationship
between the water allocation of 9 MAF 1o Guiarat and the FSL of +300 for Navagam
canal constitutes a reversible equation is incorrect.”™ (pp 14—15 of the reply). In dealing
with the economics of the Iift irrigation, Guijarat has pointed out “that the calculations made
by Madhya Pradesh pre-supposes feasibility of FSL 190 canal with a bed gradient of [ in
20,000” and that the submission of Madhya Pradesh is based on an erroneous presumption,
(page 23 of the replyt. Gujarat has (urther submitted “that indeed. what Madhya Pradesh
seeks is a complete hearing de novo of the original Reference which is nol within the scope
of a reference made under Section 5(3) of the Acl.” (page 21 of the reply).

Rajasthar’s Reply

Rajasthan has stated that “proposals for full supply level of +300 for the Navagam
Canal and those for an alternative FSL. 190 canal were put forward before this Hon'ble
Tribunal and were argued in great detail by the parties during the course of hearings......
Madhya Pradesh seeks a reconsiderat’on of matiers, which have already been fully dealt
with, which amounts to re-opening of the entire case...... This is not permissible.™  (page

18 of the reply).

4.3.2 Order Of The Tribunal—It is necessary to state that all sub-points of point 2
of Madhya Pradesh are outside the scope of Section 5(3) of the Inter-State Water Disputes
Act and it is not, therefore, competent for Madhya Pradesh to raise any such point in this
Reference.

Regarding sub-point (i) of Madhya Pradesh, the aren proposed by Gujarat to be
served by Narmada water comprises Zones 1 to XT. Mahi command, Banni and the Ranns,
The Tribunal has held that areas in Zones 1 to XI need only be considered for allocation
of water. Though the requirement of water for this area and for other uses in Gujarat
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has been computed to be 11.094 MAF (vide pura 996 ol the Report), Gujarat has beea
allotted only 9 MAF as its share under the doctrine ol equitable apportionment, The CCA
in Zones 1 to XI is only onc ol the faclors considered in deciding the question of equitable
apportionment. Having uliviied 9 MAF to Gujurat, the Tribunal examined the proposals
for different levels of the canal and dJetermined that the + 300 level caaal sho 1 he adop-
ted in order to serve most of the Gujarat arca by flow irrigation. The Tribuaal turther
held that a canal of FSL 300 was absolutely ne:estary for ymplementation ol the Agreement
dated 12-7-1974 to sllocate 5 MAF Narmada waters 1o irrigate Rajasthan arcas.  The
matter has been dealt with by the Tricunal elaborately in Chapter X of its Decision and
Report and there 5s no guestion of any f{urther clarification or guidunce.

As regurds sub-point ti1) of Madhya Pradesh. the determination of FSL or Navagam
Canal “'qua Rajasthan™ from the legal uspect 1s clearly dealt with in the Report & Decision
of the Tribunal from paras 10.4 o 15.1 (pages 427-467). No further clarification is neces-

sary.

Regarding sub-point i) of Madhya Pradesh, the statcment of Madhya Pradesh that
the tactor of flow or lLit irrgation is an extraneous consideration in the determination of
FSL of the canal and that it s mainly a mauer of economics, is not correct. In this
coanection, the Tribunal has stated i paragraph 10.5.5 ol the report as follows: -

“Tested 1 the light ol tlus principle, we are unable 0 accept the argumeat of
Madhya Pradesh and Maharashira hat in executing clause 4 of the Agreement
(Exlub.t C-1y dated 12th July, 1974, (he lour parly States inlended that Raja-
sthan areas were all 10 be wrngated with 0.5 MAF ol Narmada water by ‘the
grossly uneconomical method™ of lift irrigation.”

The main question involved iy one of law--thal is the legal imerpretation of Clause 4 of
Agreement, Exhibit C-1 and the Decision ol the Tribunal on this question camnot be per-
mitted to be re-opened.

Regarding sub-point (iv) w1 Madiiya Pradesh, stape pumping envisaged by Madhva
Pradesh would recuire 4 number of feeder channcls flowing against the cournry siope. These
would require high banks anu deep cuttings.  The numerous pumping stat.ons, with an
extensive network ol transmusion lLines. would requre a large scattered mzinienance staff.
In practice such a dispersed pump canal system would be mefticient. It would be more
satisfaclory to have only one lift canal with a single pumping station at its head. [t will
provide more dependable irrigation. For such a Lt canal, a lift of 110 {eet obtains. The
conditions in Gujarat where u large number of rivers upd streams ¢ross the Navagam canal
are different from those obtaming on Rajasthan canal.

In view ol what is staled in paragraphs above. the submiission of Madhya Pradesh
must be rejected. No change is required in the Final Order in this regard.

4.4.1 Point 3 (Chapter IHI (a) & (c) -(pp 33-59 Of The Reference).—Madhya Pradesh
averred that as “(a) the carryover storage al and above Narmadasagar is 7.02 MAF. There-
fore, only 1.27 MAF (8.29 -7.02) currvover storage needs 10 be provided at Sardar Sarovar
instead of 2.81 MAF proposed by this Hon'ble Tribunal.”

It has further stated under item (o} that “the FRL at Sardar Sarovar be reduced to
RL 443 (with MDDL. 386} keepiny the samc average head as that with FRL 455 and MDDL

363 carlier proposed by the Hon'ble ‘I ribunal.

Madhya Pradesh has further stated that “when distribution of the carryover capacity
is made pro rove wl and above Narmadasapar and at Sardar Sarovar to the waler use or
allocation, water regulation which has been imposed, in fact, has been overlooked and
rejected.” (Page 45 of the reference). .

Maharashira’s Reply

Maharashtra has not dealt with item (a} but ha< replicd to item (¢). Maharashtra has
submitted that item (c) does not [all witinn the purview of Section 53) of the Inter-State

Water Disputes Act, 1956. {(pp 65-66 of its reply).
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Gujarat’s Reply

Gujarat denies tha: the carrvover storage at and sbove Narmadasagar is 7.02 MAF
or that only 1.27 MAF carryover storage needs 10 be provided at Sardar Sarovar instead of
2.81 MAF proposed by the Hon'ble Tribunal, (page 31 of its reply). QGupurat has pointed
out that “Madhya Pradesh has considerably under-estimaled evaporation losses and over-
estimated the guantum of non-monsoon inflow during critical year, and over-estimated the
regeneration during non-monsoon period”.  Gujarat submits that the carryover capacity
available at and above Narmadasagar are thus over-eslimated by Madhya Pradesh. (pp 4344
of its reference).

Rajasthan’s Reply

Rajasthan has stated that “the Staic of Madhys Pradesh is seeking lo re-open and
re-argue the entire matter again, which. it 1s submitted, is not permissible under Section 5,
Sub-section (3} of the Inter-State Water Disputes Act, 1956." (page 19 of its reply).

44.2 Order Oi The Tribunad.—The correctness or otherwise of Madhya Pradesh’s
contention regarding carryover capacity at Narmadasagar has no bearing on the determina-
tion of the carryover capacity at Sardar Surovar, which is based on the pro rata utilisation
of water by the party States. The planning of Madhya Pradesh envisapes several reservoirs
with varying live storages and carryover capacities, The planning of these projects may
undergo change and some projects on detailed investigations may even prove to be infea-
sible. The Tribunal has, therefore, considered it reasonable that the carryover capacity at
Sardar Sarovar should be pro rafa to the water use there and not tied up with provision of
carryover in upstream projects. The Tribunal has not given any directions regarding plan-
ning of projects upstream of Narmadasagar.

As regards Madhya Pradesh's complaint that the aspect of regulated releases ordered
to be made by Madhya Pradesh has been overlooked in fixing the carryover capacity of
Sardar Sarovar, we may point out that the 75 per cent dependable flow of 27.01 MAF is
made up to 29.29 MAF by securing 228 MAF from a carryover capacity of 8.29 MAF.
The proportionate quantity of 0.77 MAF {228 X =5 ) secured from a carryover capa-
city ot 2.81 MAF provided at Sardar Sarovar has been taken into account in determining
the releases of 8.122 MAF by Madhya Pradesh from 75 per cent dependable inflows, Thas,
the complaint of Madhya Pradesh that the regulated releases have been overlooked in fixing
the carryover capacity of Sardar Sarovar, is not correct. [t should be noticed that 8.12 MAF
lo be rcleased by Madhya Pradesh is nat {ully uniform regulated flow us Maheshwar reser-
voir has no storage capacity for regulation.

In view of what is stated above, no change is necessary in the Final Order in this
regard.

4.5.1 Poimt 4 (Chapter ITI(b)}—pp 4959 Of The Reference).—Madhya Pradesh has
observed that the years considered for preparing the working tables in Statement 11.11 of
the Tribunal’s Report have not been stated and there do not appear to be any two consecu-
tive years of the agreed series. Madhya Pradesh has indicated 1955-56 (surplus year) and
1956-57 (lean year) as the critical years requiring maximum carryover. Based on these
years Madhya Pradesh has worked out that u live storage of 2.05 MAF is adequate for
carryover-cum-regulation as against 4.20 MAF determined by the Tribunal. {pp 50 apd 53
of the reference).

Maharashtra's Reply

Maharashtra has stated that “the assumptions and method of working of Madhya
Pradesh are different to those on which the Hon'ble Tribunal has arrived at its conclusions
and this pomt would, therefore, not be permissible for consideration under Section 5(3) of
the Inter-State Water Disputes Act.” (page 65 of its reply).

Gujarat’'s Reply

Gujarat has submitted that the revised working table study given by Madhya Pradesh
suffers from some basic inconsistencies {(page 39 of its reply) and has concluded that the
study is not reliable. (page 41 of its reply).
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Rajasthan's Reply

Rajasthan has stated that “the State of Madhya Pradesh s seeking to re-open and
re-argue the entire malter again, which, it is submitted, is not permissible under Section §,
Sub-section (3) of the Inter-State Water Disputes Act, 1956." (page 19 of its reply).

4.5.2 Order Of The Tribunal-—It is a matter of hydrological experience that inflows
of no Lwo comseculive yeurs repeal themselves. In Statement 11,11, therefore, two synthefic
years with monthly low patlern as per the average of the 22 years observed series have been
adopled, the surplus year being planned to secure a carryover of 2.8]1 MAF and a succeed-
ing lean year w use up the carryover lully. The explanatory notes on the working tables
are enclosed.

Madhya Pradesh has, in the working tables prepared by it for 1954-57, assumed
that Muneshwar will pive absolulely vniform monthly releases whether it is a surplus or a
lean year und also that the quantum of sclease would not vary. (Statements at pp 81-83
of its 1eference). This 1s not correct as the annual releuses would depend on the inflow in
the year. Furthermore, as there is no storage capacity for regulation at Maheshwar the
inflow from the catchment below Omkareshwar cannot be regulated to give completely uni-
form monthly releases,

For these reasons, the submission of Madhya Pradesh, as regards the ‘juantum of
slorage for carryover-cum-regulation, ¢annot be accepted.  Therefore, no change is neces-
sary 1n the Final Order in this regard.

Explanatory Notes On Colupns Of Working Tuble Of Sardar Sarover
(Statement 11.11)

In preparing the Working Table for Surdur Sarovar to determine the storage required
for regulaton-cum-carryover, two syothetic years have bren constructed; a surplus year
which Tully fAlls the carryover capucity and the succeeding lean year which becomes succesful
by utilising the full carryover slorage. They are not based on agreed inflow series.

The columns of the Working Table in Statement I1.11 of the Tribunal’s Report are
explained below: -

(AY Surplus Year Aficr A Lean Year

I the synthetic surplus year, the yield in the valley is taken (0 be 37.58 MAF (29.29
+ 8.29 carryover). In a year of 75 per cent dependable low, the inflow from the entire
catchment above Sardur Sarovar is 27.01 MAF and that below Maheshwar 2.96 MAF.
Therefore. the proportionate yield in the synthetic surplus year below Maheshwar would

be 412 MAF 375 % 3758, The me below Maheshwar is 1.852 MAF lcaving a
balance of 2.268 MAF.

Column 2.-—Storage At Start Of Month:  The surplus year has been uassumed 1o
commence with empty reservoir and end up with the carryover capacity of 2.81 MAF (ully
filled.

Colmn 3. Release fro Mahesivvar: The yield below Maheshwar leaves 2.268
MAF after use of 1.852 MAF as shown hereinabove.  The reservoir is proposed to have a
full carryover of 2.81 MAF afler use of 10 MAF by Gujarat and Rajasthan including eva-
poration loss. Therefore, the water which will pass down from Maheshwar is 10.542 MAF
(10.00 + 2.81 — 2.26R) which is shown as the total of Column 3. In a 759% year, 0.677

K- 122 .
MAF -—53— per month is assumed as the average regulated release. The same release

is assumed in the months of July and August as it would not be known during these montihs
whether the year i1s a surplus or lean year. The releases from November to June are also
assumed at the rate of 0.677 MAF. The balance quantity of 3.772 MAF (10.542 —
10 X 0.677) is considered as the surplus inflows which spill over Maheshwar in September
and October as unregulated flows,

Column 4. —Net Inflow From Catchment Below Maheshwar: The available inflow
of 2.268 MAF has been distributed monthwise in the same proportion as the inflow between
Mortakka and Garudeshwar (MP-312, Volume V page 86 on the basis of 22 years average).
The requirement of Maharashtra of 0.25 MAF has been assumed to be drawn in the three
months of August, September and October. This assumes that utilisation by Madhya
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Pradesh is so regulated as not tu disturh the monthly natural pattern of flow into Sardar
Sarovar,

Column 5—Needs O] Sardar Sarovar:  As worked out under Statement 11.10.

Column 6.—Storage At The Fnd Of The Month: 1t is considered that the full
carryover storage of 2.81 MAF s securcd at the end ot the year.

(B) Deficit Yeur Mode Su.cesful 8y Use Of Full Carryover

In a deficit ycar the yield in the valley is assumed to be 21.0 MAF (29.29 . - 8.29) and
the vield available below Maheshwar pre rafe would be 2.30 MAF (ie. j,”{,’ »* 21.00)

The net yeld available below Muheshwar works out to 0.448 MAF (2.30 — 1.852 ue below
Mahcshwar). Thus the 1ejeases needed from Maheshwar are 6.742 MAF (10—0.448 —2.81).
The carryover of 2.8t available [rom the previous year is completely ured up.

Column 2.—Storage At The Swrt OF The Year: Reservoir has been assumed  with
full carryover of 2.81 MAF,

Celumn 3.—Release From Muaheshwar:  Releases from Muaheshwar in the feur mon-
soon months are considered to be 0.677 MAF s lor a normal year. At the end of the mon-
soon period, the available supplies are to be reviewed and the water to be let down each
month determined. The releases in April. May and June are adjusted to suit the irrigation
needs as there is no stored water left in Sardar Sarovar in these months.

Column 4. —Nct Inflow From Catchment Below Muheshwar: This has been calculat-
ed as explained in Column 4 of Surplus Year with an availability of 0.448 MAF,

Caltmn 5.--As worked oul under Statement 11.10.

Column 6.—The full carryover storage of 2.81 arsumed at the start is fully utilised
leaving the reservoir empty,

4.6.1 Point 5 (Chapter I11 (d) pp 60-71 Of The Reference).-——Madhya Pradesh has stated
that (a) “the additional capacity between RL 453 and RL 455 at Sardar Sarovar adcs to the
carryaver capacity which in turn increascs the utilisable fiow over und above 28 M/ F at 75
per cent dependubility and this Hon'ble 1r bunal has no jurisdiction to proceced to d:termine
the tlumate height of the Sardar Sarovar Dam assuming the utilisable low in excess of 28
MAF in a 75 per cent dependable year.

(b} The additional water that will be sved due Lo the vapacity of 0.2 MAF at Sardar
Sarovar cannot be used by Madhyu Pradesh for irrigaton to the extent of 2/3rd as stated by
the Hon'ble Tribunal.” (Page 70 ol its reference).

Madhya Pradesh hus requested reconsideration of the Iribunal’s decision 1o raise the
FRL from RL 453 10 455. (Page 71 of its reference).

Muharashtra's Reply

Maharashira has offercd no comments on this aspect.

Grjarat's Reply

Gujarat has submitied that there s no warrant for a revicw of the decision of the
Hon'ble Tribunal as regards the FRL of Sardar Sarovar. (Page 45 of the reply).

Rajasthan's Reply

Rajasthan has stuted that Madhya Pradesh is seeking to re-open and re-argue the entire
matter again which is not permissible. (Page 19 of the reply).

4.6.2 Qrder Of The Tribunal.—Thc storage capacity between RL 453 and RL 455 is
0.2 MAF. If this storage capacity is not provided, on the average 0.1 MAF witer per
annum which is atilisable for irrigation by the party States will be lost. Also, with FL 453
fer Sardar Sarovar, there would be a loss of about 1000 million units of enersy in the initial
period of 33 years of operation of the Sardar Sarovar power complex. It is necesiary to
emphasise in this connection that as a matter of law, there should be avoidance of waste
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in the beneficia! use of inter-State waters (see the principle laid down by the Tribunal, Chnplcr\
1X, paru B.61 of the Report). It rhould he noticed that the level +455 is helow the Tail
Race bLovel +457 of Maheshwar Project and, therclore. would not interfere with the {unc-
tioning »f Makeshwar Power House. This level of +4533 wus also  adopted by Madhya
Pradesh for Harinphal Reservoir in the 1972 Project Report.

As regards the point made by Madhya Pradesh at (a) above, it is necessary to  em-
phasise that the quantum of 28 MAF of 75 per cent dependability is relevant only for alloca-
tion of water and not for fixation of the height of the dam. Modified Issue No. 6 (page 24
of Volume 1 of the Report) reads as under: —

“What should be the heipht of the dam at Navagam across the Narmada water
and what should be the level ol the canal at its offtake with adequate discharge
carrying capacity from the Navagam Pam?”

It is clear from the language of the issue that consideration of the height of the dam is not
to be restricted to utilise only 28 MAF of 75 per cent dependability.

~ As regards the point made by Madhya Pradesh at {b) above, the party States would
be utihis ng the proportionate share of 0.2 MAF by either -uitable adjustment in regulation or
as carryover 1o be shared in the next yecar. The share of Madhya Pradesh is about two-third.

No further clarification is necessary and no change is necessary in the Final Order in
this regard.

4.7.1 Point 6 (Chapter 111(e) pp 72-74 Of Refierence).—Madhya Pradesh has requested
for “clarification” that the MWL in the Sardar Sarovar inclusive of the backwater effect shall
not excced RL 460 under any circumstance. {Pase 74 of reference).

Maharashera’s Reply

~ In reply, Maharashira has drawn attention to ity point No. 5 at page 14 of its reference.
asking for clarification:

“Whether n the obligat'on imposed in the above clause to acquire for the Sardar
Sarovar Project funder the nrovisions of the Land Acquisition Act, 1894} all such
buildings with appurtenant land would be included all buildings with their ap-
purtenant lund coming wrthin the “hackwater cflect” -even where the buildings
with appurtenant land are <ituated above RI. 460" due to backwater effect.”

Gujarat’s Reply

Gujarat has submiited that “the maximum water level of reservoir is always measured
at the dim site and that the backwater level would be necessarily higher than the maximum
water level.”™ (page 46 of its reply).

Rajasthan’'s Reply

Rajasthan has stated that Madhya Pradesh is seeking to re-open and re-argue the entire
matter again which is not permissible, (Page 19 of its reply).

Union Of India

The Umion of India has not filed any reply but in its reference {page 3 paragraph 5)
has requested for clarification whether the expression ‘including backwater effect” could he
interpreted to mean that the margin between RI. 455 and 460 includes backwater effect. [t
has stated that “perhaps the intent on is to provide acquisition upto RI. + 460 plus backwater
effect.”

4.7.2 Order Of The Tribunal.—In cnginecring practice MWI. refers ta level in the
vicinity of the dam. Progiessively higher leveis ohta'n at upstream locations in the reservoir
depending upon the Alow conditions.  The backwater effect is at the upper end of the reservoir
and its profile has 1o be caleulated.  Acquisition of bu’ldings with their  appurtenant lands
has to be done upto the walerline corresponding 10 MWL+ 141.21 m (4607 at Sardar
Sarovar dam teking into account the surface slope in the reservoir and the backwater cffect.
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The Final Order in Clause XI—Sub-clause 11(2) should. therefore. for clarification, be
modified to read as under: —

“Madhya Pradesh and Maharashtra shall also acquire for Sardar Sarovar Project
under the provisions of the Land Acquisition Act. 1894, all buildings with their
appurienant land situated between FRL+138.68 m (455} and MWL +141.21 m
(460" as also those aflected by the backwater effect resulting from MWL +141.21
m (4607).”

Also, the last sentence of Clause XI-—Sub-clause V(2Ki) should be modified to read
as under; —

“Within three months after the receipt of the Majmuli/ Taluka maps Gujarat shall
mark thereon the boundary of the area situated below the FRL as also that bet-
ween FRL and MWL including the area affected by backwater resulting from
MWL and shall return one respective set so marked to Madhya Pradesh and
Maharashtra.™

Further, in Clause XT Sub-clause V{2)Xii', in the last sentence substitute “as also those
affected by the backwater effect resulting from MWL™ for “including backwater effect”,

The first sentence in Sub-clause 1V(1Y of Clause X1 of the Final Order reads as
under: —

“According to the present estimates. the number of oustee families would bhe
7.366 spread over 173 villages in Madhya Pradesh, 467 families spread over 27
villages in Mahuarashira,”

Madhya Pradesh, in its reference point 6 at page 73 of the reference. has pointed out that
the figures of oustee families and villages pertrin to RL 460 for Sardar Sarovar Dam.

As land is to be acquired for FRL 455 and not MWL 460, these figures have 1o be
modified. The first sentence of the Sub-clanse is modificd to read as under: —

“According to the present estimales, the number of oustee families would be 6,147
spread over 158 wvillages in Madhya Pradesh. 456 families spread over 27 villages
in Maharashtra.”

The fipures for RL 455 have been taken from Statement No. 2 at page 115 of Exhibit MP-
1197.  Those for Maharashtra have been internolated from the information piven in State-
ment 1 of Exhibit MR-113.

4.8.1 Point 7 (Chapter TII(i) pp 75-76 Of The Reference).—Madhya Pradesh has made
a plea for keeping the MWI, of Surduar Sarovar a1 RT. 455, the same as the FRL.

Maharashtra’s Reply

Maharashtra has stated that this point falls outside the purview of Section 5(3) of the
Inter-State Water Disputes Act. {Page 67 of its reply).

Gujarars Reply

Gujarat has stated that there is full justification for increasing MWL rather than keep-
ing the FRL and MWL at the same level. (Page 47 of its reply).

Rajasthan’s Reply

Rajasthan has stated that Madhya Pradesh is seeking to re-open and re-argue the
the entire matter again which is not permissible. (Page 19 of its reply).

4.8.2 Order Of The Tribunal.—It is undesirable to bring down MWL to the level of
FRL. as that would require a much larger spillway capacity for which limitation of space
would pose a problem. Also the Toxs aof reservoir capacity between MWL 460 and FRL 455
would reduce flood moderation of hich Roods to (he detriment of downstream areas. MWL
460 is designed to cope with a 1000 year design flood and this level is expected to be reach-
ed on rare occasions and that too for relatively short periods. Tt should be pointed out that
the capacity between FRL and MWL is not available for storage of water. It may be men-
tioned that above FRL only buildings with their appurienant lands are to be acquired and
not other lands.
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No change is necessary in the Final Order in this regard.

4.9.1 Point 8 {Chapter 1V(a) pp 84-102 OF The Reference).—Madhya Pradesh has re-
quested that “the Tribunal muy please reconsider its decision regarding the method of com-
pensating the loss of power at Jualsin' 41 and the share of power allocated to Madhya Pradesh
in compensation of the loss of power at Jalsindhi.” Madhya Pradesh states that “the inter-
pretation of the Jalsindhi Agreement given by the Tribunal is in direct conflict with the un-
derstanding of the parties.” It has< further urged that “as Madhya Pradesh and Maharashtra
have to share the cost and bencfits of Sardir Sarovar, it is but proper that reasonable shares
of power generation due (o the head below Jalsindhi should also be allocated to Madhya
Pradesh and Maharashtra.,™ (page 97 of its reference).

Maharashtra’s Reply

Maharashtra has submiticd that the contention of Madhya Pradesh does not fall
within the scope of Section 5(3) of the Inter-State Water Disputes Act.  Maharashtra has
further stated that “the Tribunal hos interpreted the Agreement according to ils plain mean-
ing and there is no scope for adoptirx a different interpretation for the reasons stated by
Madhya Pradesh in the guise of further consideration.™ (paragraph 3, page 70 of its reply).

Gujaral's Reply

Gujarat has submitted “that under the Jalsindhi agreement the bed level at the com-
mencement and at the end of the common border appears to be a puiding criteria for shar-
ing of power and it does not depend on full reservoir level or the lail water level as has
been contended by Madhya Pradesh.” (page 59 of replyh

Rajasthan’s Reply

Rajasthan has stated that “the State of Madhya Pradesh is again trying to re-open
the controversy and is requiring this Hon'hle Tribunal 1o review the matter once again.” It
has submitted that this is not permissible under Section 5. Sub-section (3} of the Inter-State
Water Disputes Act, 1956, (page 19 of its reply.

492 Order Of The Tribunal.—The agreement between Madhya Pradesh and Maha-
rashtra reparding Jalsindhi Project was made between the two States in April, 1965, There-
after, a Project Report for Julsindhi Project was prepared in July 1970 with FRL +355 and
TRL +210 (Exhibit MR-37). Power generated by the project was to be shared by the
two States in terms of Clauses 3 and 4 of the apreement which run as follows:- -

“3. The cost of the works at Jalsindhi will be shared between Madhya Pradesh and
Maharashtra in the ratio of a + ‘2:__,_? where 2 is equal 10 the {all in the
river between Harinphal and the point where one bank of the river enters Maha-
rashtra and b is equal to the fall in the river in the portion where it runs along
the boundary between the two States.

4. The net benefits from the Jalsindhi Project (ie. excluding such credits as have
to be afforded to the upstream projects for the repulated supplies received  at
Jakindhi {from those projects and including such credits as would be afforded
by the downstream projects for the repulated supplies delivered from Jalsindhi)
will he shared between the_ (wo States in the same proportion as the costs.”

The Revised Jalsindhi Project Report prepared in January, 1977 (Exhibit MR-137)
provides for an FRL 420 and TRI. 210, the TRL being the same as in the earlier Project
Report. In the revised Jalsindhi Project while the scope of the project has been enlarged.
the basis of sharing of power between the two Statcs has not been modified and remains
the same as in the agreement of April. 1965,

The Tribunal had examined the language of the agreement and had observed in its
Report at page 626 as follows: —

“From the wording of the Clause three, it appears that the bed level of the river
at Harinphal and the hed levels at the commencement and end of the common
boundary are the guiding criteria for sharing of power and it does not depend
on the full reservoir level or the tail water level.”

9- LM of A & I/NDj7Y
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The contention of Madhya Pradesh is that this interpretation is different from the
understanding of the parties to the agreemeni. Maharushira denies any such understanding and
agrees on the contrary with the interpretation of the Tribunul.  (paragraph 3 at page 70 of

its reply).

It was submitted by Madhya Pradesh that the lactor ‘a’ in the formula in Clause 3
of the Agreement must be interpreted to mean the difference between FRL & TWL at Jalsindhi.
In other words, the submission was that the expression “lall in the miver” in lactor ‘a’ should
be taken to mean the difference between (iie FRE. of the Jalsindhi Project and the bed level
at Jalsindhi site.  But there is nothing in the linguage or contextl of Clause 3 of the Apree-
mcm to support such an interpretation, On the contrary, the expression “river fall” used
mm factor ‘b’ of Clause 3 of the Agreement manifestly denotes the difference belwcen the
bed level of the river at the point where the river enters Maharashtra and the portion where
it runs zlong the comnion boundary between the two States. There is no reason why a
different meaning should be given (o the sume expression in factor *a’ of Clause 3 and the
argument of Madhya Pradesh cannot be accepted as correct.

We have already stated that this poinl is outside the scope of Section 3(3) of the
Inter-State Water Disputes Act and the relerence of Madhya Pradesh on this point is incom-
petent.  But even on merits. the interpretation which Madhya Pradesh now puts on  the
agreement, is not correct.

4.9.3 As repards the point raised by Madhya Pradesh regarding share of power gene-
ration due to the head below Jalsindhi, Madhya Pradesh has averred that “though the shar-
ing ratio in the Jalsindhi Agreement is applied as beiwren Madhya Pradesh and Maharashtra
on the hasis of fall. the said ratio is not applied 10 Gujarat although fair and equitable distri-
bution would demand that logically similir ratio of fall in the respective States should be
applied in the case of Gujarat also.” Further, Madhya Pradesh has stated that *“even if the
river fall principle is not accepted by the Hon'ble Tribunal for allocating power generation
below lalsindhi, it cannot be denied that Madhva Prudesh and Maharashira are entitled to a
reasonable share of it. The entire power generation below Jalsindhi cannot be allocated
to Gujarat as Sardar Sarovar is made a joint pioject and Madhya Pradesh and Maharashtra
are to share the costs and benefits.” (page 95 of the reference).

The point raised by Madhya Pradesh is outside the scope ot Section 5(3) of the Inter-
State Water Disputes Act,

The Tribunal has rejected the bed fall principle vide para 14.2.6 of its Report. Be-
cause of the Jalsindhi Agreement. this principle implied therein has been applied to the limit-
ed extent of determining share of power between Madhya Pradesh and Maharashtra who are
parties tc the agreement and bound by il

No clarification is necessary and no change is necessary in the Finul Order in this
regard.

4.10.1 Point 9 (Chapler TV(b) Of The Reference pp 103-118). Mudhya Pradesh has
requested that the Tribunal may be pleased "o reduce the share of cost of the dam at Nava-
gam chargeable 10 power.” (page 108 of its reterence).

Madhya Pradesh has submitted that the ‘facilities used” method is not the proper
method to be applied in the case of Sardar Sarovar project for allocation of cast. It has
averred that for irrigation in Gujarat and Raajsthan, Sardar Sarovar Dam is required with FRL
436 and that only the incremental cost of the dam from FRI. 436 to FRL 455 should be
charged to the power component which is incidental.

Madhya Pradesh has further stated that in the “use of facilities' method *“the head
for power generalion at camal Power House bcing less than that at the River Bed Power
House the quantity of water used for power through the canal power house needs to be
reduced in proportion to the respective heads to work out the equivalent quantity of
water used for power.”

Maharashtra’s Reply

Maharasatra has stated that the incremental cost method suggested by Madhya
Pralesh may be considered only if the Tribunal holds that it has powers and jurisdiction to
reconsider and/or review its own Repoct and Decision. (page 88 of its reply).
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As regards ‘use of lacilities’ method. it has suggested that weightage should be
applied as proposed by Madhya Pradesh.

Gujaral’s Reply

Gujarat has stated that ailocation of cost ol “facilities used method” is appropriate
{page 63 of its reply). It has pointed out that “the facilities used method recommended
by the Government of India nowherc stipulates that the quantity of water used for power
through the canal power house needs to be appropriately reduced by working out the equi-
valent quantity of water required for pencraling power in the river bed power house.” (page

65 of its reply).

Rajesthan's Reply
Rajasthan has stated that the issee cannot be reopened. (page 19 ol ity reply).

4.10.2 Order of The Tribunal.—I[n the Final Order of the Tribunal, item 2 (ix} of
Clause VI reads as under: —

“(ix) The capital cost of the power portion of Navagam complex shall comprise the
following: —

a) xx XX xX

tby ax XA

{c) 56.1 per cent of the pet cost of common facilities such as Dum and Appurte-
nant works ie. Unit T of Sardar Sarovar Project. after allowing for credits, if

any.
(d} 56.1 per cent of the credit given 1o Madhya Prudesh for the downstream benefits
derived from Narmadasagar Dam.”

XX

The share cost of common works chargeable 1o the nower portion of Sardar Sarovar com-
plex has been based on ‘use of facilities’ method recommended by the Union oi India in its
letier Ne. 1 (6)/62-Policy dated ITth April 1967 as given in Annexure XVII-1 of ihe Report.
In this method, the quantity of water utilised for cach purpose has been adopted as the
criterion in distributing the cost of common works.  There is no provision for giving
any weightage based on the different heads for power generation.  Calculations for use
of water for irripation and power gencration have heen given in Annexure XVII-2 of the

Report.

The Sardar Sarovar Dam s o component of the Sardar Sarovar multipurpose project
which would provide both irrigation and power benefits,.  The 'use of facilities’ method
for allocation of common costs for multipurrice projects. recommended by Government
of India has been adopted for allocation ol cost of Sardar Sarovar Dam to Different
functions. The submission of Madhya Pradesh for use of incremental cost method is not

acceptable.

As regards the submission of Madhya Prodesh for giving weightage for higher head
available at niver bed as against hecad available at the canal head, item 1(4) in the letter
of Government of India refcrred to in paragrapa 4 above reads as uider:

“(4) The capacity of "2 reservoir or e ¢ .aniities of walcr used for different
functions, suitally wcighted by consideiation of cdjustments made in patiern
of relvases in the interest of these functions, should be the basis for allocation
of common costs.  Such distribution of costs ameng various functions has to
be done for cach unit like dam, canal. weir, etc. separately and not for the pro-
ject as a4 whole.”

It should he noticed that the Government of India’s letter of 17th April 1967 en-
visages weightage for any adjustments made in the pattern ol releases for different functions
and not for different heads available a1t two power stations, The ‘facilities use’ method
adopted by the Tribunal does not also envisage any weightage based on the head used for
power gencration.  Therefore, the suggestion made by Madhya Pradesh is not acceptable.

We have already stated that the reference of Madhya Pradesh on this point is out-
side the purview of Section 5(3) of the Act and is, thercfore, incompetent.
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No further clarification is necessary and no chunge i» requned v be made in the
Final Order in this respect.

4.11.1 Point 10 (Chapler V(i) pp 119-122 i the Reference).—Madhya Pradesh has
submitted that “this Hon'ble Tribunal muay be pleased o clarify that it is open to Madhya
Pradesh to increase and or re-adjust its CCA and water usc under the various categories
major, medium, minor, micro, minor and pumping schemes for irrigation, whether inside
or outside the Narmada basin, within the total water allocation of 18.25 MAF given to
Madhya Pradesh by this Hon'ble Tribunal,” (page 122 of its reference).

Maharashira’s Roply

Maharashtra has averred that diversion ol water to unspecified areas would amount

1o loss of powcer. the more so when the water is 10 be diverted to areas outside the Narmada
basin.  (page 89 ol its reply).

Grjarat's Reply

Gujarat has stated that it has “no objection il this Hon'ble I'ribunal permits Madhya
Pradesh to increase and/or re-adjust fis CCA and water use under the various categories,
major. medium, minor, micro minor and pumping schemes within the total water alloca-
tion of 18.25 MAF given to Mudhya Pradesh by this Hor’ble Tribunal, so long as regula-
ted releases from Narmadasagar as preseribed by the Hon'ble Tribunal are nol affected.”
{page 70 of ity reply).

Rajusthan’s Reply

Rajasthan has submitted “that a parly State should huve freedom 1o use the water
allocated to it anywhere in its territory for irrigation purpose only. The water cannot be
allowed 1o be taken outside the busin for purpose of generating power.” {page 20 of  jts
reply. Chapter V(2} quoted by Raje~than should be V(1} and V(3).

4.11.2 Order OF the Tribunal.—The Tribunal has apportioned the waters of river
Narmadu between the parly States ofter tiking into consideration @ number of factors.
Some of these tactors may change after furtiber detailed agronomic investigations and with
passage of time. The CCA may require changes, the irrigation intensities, may have to
be varied and the cropping patiern may get modificd to suit the prevailing conditions. Like-
wise, the waler requirement for domestic. indusnal and thermal power may actually be
different Irom what is envisaged at present.  Furthermore, for a variety of reasons, it may
become necessary to provide irrigation lacilities to arcas not covered by the proposals for
use of Narmada waters at present. It is, therefore, reasonable to give the party States the
freedom to vary within their allocated share of water the pattern ol water use and the
areas to be served by such use within their respective Siate boundaries.

In view of what is stated above, the following paragraph should be added under
Clause 1IT of the Final Order: —

“(2) Further, it is clarified that the apportionment relates to actual withdrawals and
not consumptive use,

(3) Within its share of water, each party State is free to make such changes in the
pattern of water use and in the areas to be benefited within or outside the
Narmada basin in its territory as it may consider necessary.”

The existing paragraph under Clause HI is to be numbered (1)

4.12.1 Point 11 (Chapler V(2) pp 123124 OF the Reierence).— Madhya Pradesh
has submitted that “thisx Hon’ble = Tribunal may be pleased to clarify that it
is open to Madhya Pradesh to lift water from the Sardar Sarovar reservoir for the afore-
said existing and proposed irrigation schemes within the equitable share of 18.25 MAF
of Madhya Pradesh. [t is further submitted that this Hon'ble Tribunal may be pleased
to clarify that the costs of Sardar Sarovar Dam will not be borpe by these said schemes.”

Maharashtra's Reply

Maharashira has not offered any comments. (pagc 89 of its reply).
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Gujarat’s Reply

Gujarat has submitted that this aspect has been raised by Madhya Pradesh and
dealt with by Gujarat, and that the Tribunal has not accepted the submissions of Madhya
Pradesh. Gujarat has also drawn attention to its submission that the propoertionate cost
of Sardar Sarovar would have to be borne by Madhya Pradesh. (pp 71-72 of its reply).

Rajasthan’s Reply

The comment given by Rujasthun al top of page 20 ol its reply does not pertain
to this aspect but to pomnts 10 and 12 of Madhya Pradesh at pages 119-122 and page 124
of its reference.

4.12.2 Order Of The Tribunal.—The lands which are being irrigated by any exist-
ing irrigation scheme by lilting water from tile main river or its tributaries in the Sardar
Sarovar reach cannot be demed the wse ol irrigation water merely duc to pari of the
main river and poryons ol its tribularies getting submerged in the reservoir.  Nor can
new schemes in this reach of the river be preciuded. 1f waler is drawn trom  Sardar
Sarovar for use in Madhya Pradesh or Maharashira, a pro rae contribution towards the
share of irrigation component of the cost of Surdar Sarovar Dam as also towards its annual
maintenance shall be made. The pro reia contribution shall be in proportion of such
quantitative use of water to 9.5 MAF. Tne water drawn from Sardar Sarovar shall reckon
against the sharc of water of the Statc i whose territory water so drawn is utilised.

For these reusons, we consider that a clarification is nmecessary, and that a sub-
clause (a} (1) should be added under Clause X1H in Chapter XX as under, and the exist-
ing sub-clause (a) numbered as afi); -

“(a) (i)) Madhya Pradesh and Maharashtta shall conlribute a pro ratu share (o the
irrigation component of the cost of Sardur Sarovar Dam as also towards its
operation and annual maintenance, for water drawn from Sardar Sarovar for
use in their territory.  The pro rate share shall be in proportion of the guan-
tity of water so drawn 10 9.5 MAF. The amount so contributed shall be
credited to Gujarat and Rajasthan in the ratio of 18:1.”

Also, the following should be addced under Clause IX us a sub-paragraph at the
end of item (vii): —

“The water drawn from Sardar Sarovar for use in Madhya Pradesh and Maha-
rashtra, as the case muy be, shall reckon against the share of water of that
State.”

4.13.1 Poin: 12 (Chapler Y(3) Page 124 Of the Reference).—Madhya Pradesh has
sought clarification that it is open to Madiya Pradesh to divert water outside the Nar-
mada basin in Madhya Pradesh out of its equilable share.”

Maharashtra’'s Reply

Maharashtra has stated that n the tirst place this waiter does nog tall within the
scope of Section 35(3) of the Inter-State Water Disputes Act, i956. Even othewise, the
Tribunal “has only allowed CCA of 570 lac acres outside the Narmada basin, for the
three diversion projects.” “Hence diversion of Narmada waters over and above this area
is not permissible.” (pp 88-89 of its reply).

Gujarat’s Reply

Gujarat has submitted thai “it has no objection 1o the Hon'ble Tribunal giving
general direction and permitting afl the States to utilise its equitable sharc in the manner
each State thinks fit.” (page 73 of its reply).

Rajasthan’'s Reply

Rajasthan has stated that "a parly State should huave freedom to use the water,
allocated to it anywhere in its territory for irrication purpose onty, The water cannot be
aliowed to be tauken outide the basin for purpose of gencrating power.”” (page 20 of its
reply).

4.13.2 Order OF The Aribupal.—This poml has been discussed and dealt with
under point 10 of Madhya Pradesh’s rclerence.
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4.14.1 Point 13 (Chapter V(3 pp 125-126 Of The Relerence)——Madhya Pradesh has
requested for clarification that " Gujarat should credit to Madhya Pradesh each year the
proportionate share of the cxpenditure on .ccount of post construction operation and
maintenance of Narmadasagar Dam.”

Maharashitra’s Reply
Maharashira has not commented on the point.

Gujurat's Reply

Gujarat has stated that “unluss Gujarat is given a share in the power benefits that
would accrue from the Narmadasugar project, it cannot be called upon to bear any ex-
penditure on post construcuo. operation or maintenance of Narmadasagar dam.” (page

74 of its reply).

Rajasthears Reply

Rajasthan has made no commenl.

4.14.2 Grder Of the Tribunal.—The Final Order of the Tribunal in Clause XIV
Sub-clause 7, provides that “the costs of construction and maintenance of the storages,
apower installabions, diversion works, headworks and canal networks shall be borne wholly
by the State Government in whose territory the works arc located or shared in case the

henefits are shared.”

In order to clarify that the operation und maintcnance costs of all works whose
construction cost is shared between iwo or more party States, would also be shared by
them pro rata, the last sentence in Clause XIV Sub-clause 7 should be deleted and the
following should be added as 7(2). the earlier paragraph being numbered 7{1): —

“7(2y The costs of construction of the storages. power installations, diversion works,
head-works and canal networks shall be borne wholly by the State Govermment
in whose territory the work is located except for works whose cost has been
crdered by the Tribunal to be shared between two or more party States. Where
the capital cost is thus shared, the opcration and maintenance cost shall also
be shared in the same proportion.”

4.15.1 Poimt 14 (Chapter V(5) Of the Reference pp 126-128).—Madhya Pradesh has
interpreted Clause XU, Sub-clause 1V(i} IV(2)iv) and TV(7) of the Tribunal’s orders as
meaning that Gujarat must pay the cost ol making lands cultivable and irrigable and that
the aggregate cost thereol should be charged 1o the irrigation component of the Sardar
Sarovar Project.  For same reasons Madhya Pradesy requests that the land to be made
available 10 oustees in Madhya Pradesh should alio bc made irrigable at the expense of

Gujarat.

Maharashtra's Reply
Maharashtra has not offered any comments on the point.

Gujarar’s Reply

Gujarat has stated that the submission made by Madhya Pradesh is nothing but re-
prguing of its case and should, therefore. be rejected. (page 76 of its reply).

Rajastharn’s Reply
Rajasthan has oficred no comments on the point.

4.15.2 Order Of the Tribunal.— Sub<clause IV(7) of Clause XI of the Tribunal's
Order reads as follows: -

“Every displaced family from whom more than 259, of its land holding is ac-
yujred shall be entitled to and be allotted irrigable land 1o the extent of land
acquired from it subject Lo the prescribed ceiling in the State concerned and a
minimum of 2 hectares (§ acres) per lamily. This land shall be transferred to
the oustee family i it agrees ro take it.  The price charged for it would be as
mutuzlly agreed between Gujarat and the concerned State.”
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It is clear from this part of the order that (a} the oustees have to be setiled on irri-
gable land and (b) that the oustecs have to pay for the irrigoble land a price which i
mutually agreed hetween Gujarat and the concerned State.  As in afl other irrizeied areas,
Madhya Pradesh and Maharashira, as the case may be, shall e levying water rates far irgje
gation done by the oustees. These States should, therefore, bear the cost of providing 1ori-
gation facilities within their territory,

For clarification of the point raised by Madhya Pradesh. the following clause should
be added tv the first sentence of sub-clause 1V(7) of Clause X1 af the Final Order: -

“the irrigation [acilities being provided by th¢ State in whose (crritory the allotted
land is situated.”

4.16.1 Point 15 (Chapter V 6) Of Reference pp 128-129).—Madhya Pradesh has
averred that the power generation at the falls op the branch canals of Navagam Canal and
at the river crossings should also be shured in the ssme proportion as in the case of Nava-
gam River Bed Power House and Navagam Cuanal Power Hou-e.

Maharashira's Reply

Maharashtra has stated that it 1s fair and appropriate that the power generated at
the falls on the Navagam Canal System should be shured in the same proportion as is deter-
mined by the Honble Tribunal for share of power at the canal head power house. {page
52 of its reply).

Gujaral's Reply

Gujarat has pc'nted out that a similar submission mad: by Muaharashtra had been
dealt with by Gujarat in its Sur-Rejoinder XVIIT(2) pages 174-175 and that the submission
of Maharashtra has t.en rejected by the Tribunal. (page 77 of its replyk

Rajasthan's Reply
Rajasthan has not offered any comments on the point.

4.16.2 Order Of the Tribunal—Ii has already been clarified under points 10 and
12 of Madhya Pradesh thal within its share of water. each party State is free to make
changes in the pattern of water use and in the arcas to be benciited within or outside the
Narmada basin in its territory as it may cons'der necessary.  Gujarat on takine its share
of water into Navagam Canal is completely {ree to put it to any use it may like. Should
it generate power on the branch canals or at river crossings on the Navagam canal, that
power is not shareable with any other party State.

The claim of Madhya Pradesh is not sustainable,  No further clarification is neces-
sary.

4.17.1 Point 16 (Chapter V(7) pp 129-133 Of The Rceference).—Madhyu Pradesh has
stated that out of power generated at Sardar Sarovar, the major share would be that of
Madhya Pradesh and that Maharashirs would also get a substantial share of it. Tt has
submitted that the construction, maintenance and operation of the powerhouses of Sardar
Sarovar Dam should, therefore, be entrusted to Madhya Pradesh and Maharashtra and
the representative of Madhya Pradesh. the major Leneficiary State, should head the organi-
sation.  Further it has stated that considering the nature of Surdar Sarovar Project, a
Control Board on the lines of an inter-State Control Board set up for other projects in
the country is necessary.

In particular, Madhya Pradesh has submitted that the Hon'ble Tribunal may be
pleased to clarify:---
“fa) That the construction, mainienance and operation of the Sardar Sarovar Dam

and the river bed and canal power houses, shall be supervised by a Control
Board in which the four States are represented, and

{b} that the representative of Muachya Pradesh shall head the organisation manag-
ing the construction maintenance and operation of the power houses.”
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Maharashtra has stated that “the normal practice in such cases is to have Joint
Control Boards of construction authority representing the concerned States.” (pp 51-52 of
its reply).

Gujarar’s Reply

“Gujarat submits that no inter-State Conirol Board is necessary for supervision of
construction, operation and maintenance of the Sardar Sarovar Dam and power houses.
Guijarat submits that even in the case of Narmadasagar Dam a part of the cost of which is
tu be borne by the Sardar Sarovar, construction thereof is not envisaped to be supervised
by an inter-State Control Board.” (page 80 of its reply).

Rajasthan’s Reply

Rajasthan has not offered any comment on this matter.

4.172 Order Of The Tribunat.—The Tribunal has ordered the setting up of an
inter-State administrative authority to be called Narmada Control Authority vide Clause
XIV Subclause ! of its Final Order Sub-clause 15 of that Clause, however, reads as
under: —

“Sub-clause 15: Construction Qutside Iurisdiction Of Authority.

The construction of the works and the plannine of the Projects will be carried
out by each State through its own apencies and in the manner such State deems
proper without any interference hy the Authority or the other States, save and
except to the extent as prescribed in the Orders of the Tribunal.”

It is an accepted practice to set up Control Boards {more appropriately called
Construction Boards) for all inter-State projects and large projects,  This is in consonance
with the policy recommended by the Irrigation Commission (1972) in paragraph 1250 of
its repert which reads as under:—

“12.50 A large irrigation project tnvolves many different activities and it is
essential not only to co-ordinate the activities at the site but also those involving
the departments of the State at headquarters.  Such co-ordination is even more
important in inter-State projects. To handic the many problems of co-ordina-
tion invelved in construction, Conirel Boards have been set up in many pro-
jects.

We consider that all large inter-State projects and any State project costing
Rs. 500 million or more should have a Control Board. Even for projects cost-
ing less than Rs. 500 million but which are of a complicated nature, a Control
Board would be desirable. To he effective, Control Boards should be delegated
the maximum powers and should in turn be liberal in delepating powers to the
Chicef Engineers of projects in the interest of efficiency.

In States where several projects arc under construction, a single Control
Board with Standing Commitiees for each project would suffice. This would
help to promote the best use of man-power and equipment.

Where a major project receives special financial assistance from the Union

govcgnment, the Centre should be adequately represented on the Control
oard.™

It is desirable that construction of large works within the jurisdiction of a State
should be entrusted to an organisation of that State, as otherwise the construction organi-
sation is apt to face administrative difficultics.  The Narmadasagar Project should thus be
constructed by an organisation of Madhya Pradesh Gevernment and the Sardar Sarovar
Project by that of Gujarat Government.  These organisations may borrow experts from
other States and Central Government if they fee! the need of strengthening these crganisa-
tions with outside help.

But the four party States have financial commitment in respect of Unit I-Dam and
Appurtennnt works of Sardar Sarcvar Project and three of them, namely, Gujarat, Maha-
rashtra and Madhya Pradesh have such commitment in respect of Unit 111—Power Complex



65

of the project. With a view to ensuring efficient, economical and early execution of these
units of the project. and taking into account the financial commitments of the party States,
it is desirable and necessary that a Construction Advisory Committee should be constituted

for the purpose.

On behalf of Gujarat, it was argued that the constitution of Construction Advisory
Committee for Sardar Sarovar would be outside the jurisdiction of the Tribunal at the pre-
sent stage of the proceedings. This argument has been controverted by Madhya Pradesh
and Maharashtra who submitted that the constitution of a Construction Advisory Com-
mittee for Sardar Sarovar was essential for the proper implementation of the Decision of the
Tribunal under Section 5(2) of the Inter-State Water Disputes Act and was a matter which

was within the scope of Section 5(3) of the Act.

In our opinion, there is no substance in the argument of Gujarat. The issue regard-
ing the constitution of Construction Advisory Committee for Sardar Sarovar has been
validly raised by Madhya Pradesh and Maharashtra in their respective References Nos. 3
and 4 of 1978 and was a matter which was within the scope of Section 5(3) of the Act.

) The gquestion has arisen because of the circumstances that as a result of the decision
of the Tribunal under Section 5(2) of the Act. the costs and benefits of Sardar Sarovar
Project are to be shared by different States and the proposal for the constitution of a Con-
struction Advisory Committee is specifically intended for the proper implementation of
the Tribunal's decision under Section 5(2) of the Act and for ensuring that the optimum
benefits of the project are ensured to the concerned States as contemplated in that decision.
The question of constitution of Construction Advisory Committee for Sardar Sarovar was
also not a point originally referred to the Tribunal under Section 5(2) of the Act. The point
1s not mentioned in the original letter of Gujarat No. MIP-5565/C-10527/K dated 6th
July. 1968 nor in the Reference of the Central Government No, 12/6/69-WD dated 6th
October. 1969. The question of directions regarding constitution of Construction Advisory
Committee is, therefore, in the nature of “guidance needed upon a point not originally
referred to the Tribunal” and would legitimately fall within the scope of the jurisdiction

under Section 5(3) of the Act.

In view of the necessity for constituting the Sardar Sarovar Construction Advisory
Committee, Sub-clause 15 of Clause XIV of the Final Order needs modification as indica-
ted below and a new Sub-clause 16 should be inserted. The existing Sub-clauses 16 and 17
of Clause XIV should be renumbered 17 and 18. Sub-clause 8 of Clause XIV should also

be modified as indicated hereinafter.
Sus-ctause 15 : Construction Ouwtside Jurisdiction Of The Authority

The planning and constructien of the projects will be carried out by each State
through its own agencies, save and except to the extent prescribed in Sub-clause 16 of

Clause XTV.

SUB-CLAUSE 16 : Supervisory Functiom Of Authority Over ConStruction Of Sardar
Sarovar Project

{I) The four party States have financial commitment in respect of Unit I—Dam and
Appurtenant Works of the Sardar Sarovar project and three of them, namely, Gujarat,
Maharashtra and Madhya Pradesh have such commitment in respect of Unit TII—Power
Complex of the project. With a view to ensuring efficient. economical and early execu-
tion of these units of the projects, and taking into account the financial commitments of
the party States, it js desirable and necessary that a Construction Advisory Committee

should be constituted for the purpose.

We, thercfore. order that such an Advisory Committee to be called the Sardar
Sarovar Construction Advisory Committee should be set up within three months from the
date of publication of the Decision in the Official Gazelte.

(2} The Construction Advisory Committee shall have a whole-time Secretary of the
rank of Chicf Engincer to be appointed by Union of India and such other staff as may be
necessary.

(3} The Committee shall comprise

(i) The Secretary to the Government of India, in charge of Irrigation—
Chairman.
10 —1 Mof A & I/ND/79
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(ii) Chairman, Central Water Commission (CWC), or a Member of the CWC
represcnting him in case the Chatrman is unable to attend u mecting.

(iii) Chairman, Central Electricity Authority {CEA) or a Member of the CEA
representing him in case the Chairman is unable to atiend a meeting.

(iv) Chairman, Narmada Conttol Authority (NCA} or an Independent Member
of NCA representing him in casc the Chairman is unable 10 attend a meet-
ing.

() Joint Secretary (Financial Adviser} in the Union Ministry of Agriculture &
Irrigation (Department of Trrigation).

(vi) Secretaries in charge of Finance Department of Governments of Madhya
Pradesh, Gujzrat, Maharashira and Rajasthan,

(vii) Secretarics in charge of Irrigation Department of Governments of Gujarat
and Rajasthan.

(viti) Secretaries in charge of Power Department of ™Madhya Pradesh., Maha-
rashtra and Gujarat.

{ix} Secretaries in charge of Revenuve Depariment or any other Department con-
cerned with land acquisition, of Madhya Pradesh, Maharashira and
Gujarat.

(x} General Manager or Chief Enginecrs of Gujarat in charge of the project
and Chief Engineers of Madhya Pradesh, Maharashtra and Rajasthan con-
cerned with the project.

(xiy Chairman, State Electricity Boards of Madhya Pradesh, Maharashtra and
Gujarat.

{xii} Financial Adviser. Sardar Sarovar Project.
The Chatrman may co-opt any other Member for any particular meeting.

(4) The Sardar Sarovar Consiruction Advisory Committee shall:-—

(i) scrutinise the project cstimales prepared lor these works, advise necessary
modifications and recommend the estimates for the administrative appro-
val of the concerned Government:

{ii} examine and make recommendations on all proposals pertaining to technical
features and designs as may be referred to it by any of the party States,
and where necessary comsult experts for the purpose;

(ii)) examine and make recommendation on the programme of construction of
different parts of the project in a co-ordinated manner, keeping in view the
funds avatlable, the economics of the project and the desirability of obtain-
ing quick results;

(iv} examine the requirement of funds [or the construction of works and other
purposes according 1o the approved programme and makc necessary re-
commendations:

(v} examine and recommend, from time 1o time, the delegation of such powers,
both technical and financial. as it may deem necessary for the efficient
execution of the project. to the General Manager/Chief Engineers, Superin-
tending Engineers, Executive Engineers and Sub-Divisional Officers enga-
ged in the exccution of the project;

{vi) examine and, where necessary, recommend specifications for various classes
of work;

{vii} examine and make recommendation on all sub-estimates and contracts, the
cost of which exceeds the powers of sanction of the General Manager/
Chief Enginecrs;

{viii) review progress reports, both for works and expenditure from the General
Manager/Chief Engineers and recommend. where necessary, steps to be
taken to expedite the wark.

(5) The headquarters of the Construction Advisory Commitice will be fixed by the
Committee,
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(6} The Construction Advisory Committee will frame rules regarding procedure and
delegation of power for the purpose ot carrying out its business,

{7y The recommendaiions of the Construction Advisory Committee shall be con-
veyed to the Governments concerned by the Commiltee and copies sent to the Raview
Committee and Narmada Control Authority for information.

{(8) The recommendations of the Construction Advisory Committec shall normally
be accepted by the State Governments concerned. In the event of any disagreement, the
matter shall be referred to the Review Committec and the decision of the Review Com-
mitte shall be final and binding on all the concerned States.

{(9) The Construction Advisory Committee will be dissolved after three years of the
completion of construction of Units I and 11 ol the Sardar Sarovar Project. The post-
construction management of Units I and I will be by Gujarat under the supervision of
the Narmada Control Authority.

(10} The expendilure of the Construction Advisory Committee will be bornc by the
four States of Madhya Pradesh. Gujarai, Mabarashtra and Rajasthan equally.

To avoid any possible conflict of jurisdiction with the Narmada Control Authority,
a sub-paragraph will be added at the end of the Sub-clause 1618) of Clause X1V of the Final
Order as under:—

“ln all matters relating to the comstruction of the Sardar Sarovar Dam and
appurtenant works (Unit ) Power House and generating machinery (Unit 1II)
and transmission lines to feed power to Madhya Pradesh, Maharashtra und
Gujarat upto the next sub-station in each case. the Narmada Control Authority
will carry out such functions as do not specifically devolve upon the Consiruc-
tion Advisory Committee set up under Sub-clause 16, Clause X1V.”

4.181 Point 17 (Chapter V(8) pp 132134 Of Its Referencet.—Madhya Piadesh has
submiited that in the event of waler being not available in the storages of Madhya Pradesh,
it would not be possible for it 10 provide necessary insurance as contemplated in Sub-
clause (V) of Clause IX of the Final Order. By way of claritication, Madhya Pradesh has
suggested the following words should be inserted in the Clause at appropriate place: —

“To the extent water is available in the storages in Madhya Pradesh after
taking into account the proportioaute requircments of Madhya Pradesh.”

Maharashira's Reply

Maharashtra has not offered any comments on this aspect, (Page 82 of its reply).

Gujaral's Reply

Gujarat has objected to Madhya Prudesh’s suggestion and has stated “If the direc-
tion in the Order of the Tribunal as regards regulated releases is to be modified as sugges-
ted by Madhya Pradesh, the question of FRL of the Sardar Sarovar would require re-
consideration and further Madhya Pradesh would nrot be entitled to any payment for the
regulated releases.” (Page 83 of its reply).

Rujasthuur’s Reply

Rajasthan has not offered any comments on this aspect.

4.18.2 Order Of The Tribunal—The sugsestion of Madhya Pradesh is acceptable.
The following words should be added ar the end of the first sentence of Sub-clause (V) of
Clause IX:—

“subject to water being available n the storages in Madhya Pradesh alter taking
into account the proportionate requirements of Madhya Pradesh.”

Sub-clause (V) of Clause 1X as modificd would read as under: —

“The Authority shall ensure by so directing the releasc by Madhya Pradesh
that there is al all times sufficient ulilisable water in Sardar Sarovar to meet
the requirements of the next ten days, subject to water being available in the
storages in Madhya Pradesh after taking into account the proportionate require-
ments of Mudhya Pradesh. For this purposc, Gujarat and Rajasthan would
intimate their requirements of the 10 daily period well in advance.”
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4.19.1 Point 18 (Chapter V(9) Of the Reference, pp 134-136).-—Madhya Pradesh has
submitted that the Narmada Control Authority shall nave to deal with the regulation of
water for irrigation as well as for power generation and sharing of the power at Sardar
Sarovar Dam.  As such, the States of Madhya Pradesh, Gujarat and Maharashira should
each be represenied also by a member from the State Electricity Board or Electricity
Department. It has further suggested that members appointed by the State Governments
concerned should also be full-time members. Further, there should be only two members
representing the Central Government from Central Water Commission and Central Electri-

city Authority.

Meaharashira's Reply

Maharashtra has stated that it supports tne views of the Union of India that nominees
from the power department of Central Government and the Electricity Boards of the con-
cerned States should be imcluded in the Authority. (Page 33 of its reply).

Gujarat's Reply

Gujarat has stated that “there is no warrant for any modification in the direction
of the Hon’ble Tribunal with repgard to representation of the States on the Narmada Con-
trol Authority.” “............ each State should have equal representation and the provision
that Central Government should have larger representation should be maintained.” ““Sub-
ject to the representatives possessing the requisite qualification as may be laid down by the
Hon'ble Tribunal the discretion of the State as to whom to appoint as its representative
or representatives should be left unfeitered.” (Page 85 of its reply)

Rajasthan’s Reply

Rajasthan has stated “It is for the State concerned to appoint as member any eligible
person whom they may choose.  The question of increasing number of members also
does not and cannot arise.  Rajasthan does not believe that there would be enough work
for the representatives of the States justifying their appointment on the whole time basis.”
{Page 20 of its reply).

4.19.2 Order Of The Tribunal.—For efficient functioning, the Authority has 1o be
a compact body., 1t should suffice for each State to have a suitable representative on the
Author:ty. It is not necessary that each concerned department or Board should be re-
presented therein.  Also, there would not be sufficient work for the representatives of the
States to justify their full time appointment. In order to give the party States the freedom
to nominate their ¢ngineer members from the department dealing with irrigation or power
or the State Electricity Board, the following words should be added after the Irrigation
Department in the first sentence of sub-clause 1(2) of Clause X1V of the Final Order:—

‘Power Department or the State Electricity Board’.

4.20.1 Point 19 (Chopler V(10) pp 136-139 Of The Reference).—Madhya Pradesh
has submitted that the Hon’ble Tribunal may be pleased to clarify.—

(a) that the power generated at Sardar Sarovar Project shall be fed at various appro-
priate poinis in the grid sub-stations of Madhya Pradesh, Maharashtra and
Gujarat mutually agreed to between the three States;

(b) thgat_ each of the thres States shall tabulate and maintain record of its actual
utilisation of power from Sardar Sarovar Project on a weekly or monthly basis;

{c) that in the event of overdrawal of power by one or two out of the three States,
in excess of its allotted share, the overdrawing recipient State or States shall
pay to the other State or States for the energy used in excess of its/their allotted
shares a sum of money calculated on the basis of the highest rates of power
supply tplus any taxes in the overdrawing recipient State or States plus 10
per cent;

(d) that such rates shall be for the stations which have unit capacity of 50 MW or
above; and

(e) that in respect of maximum demand, a penal rate mutually agreed to between
the three States, on nom supply of the allotted shares due to overdrawal shall
be paid by the overdrawing State or States {o the other State or States.

(Pp 138-139 of its reference)
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Maharashira’s Reply

Maharashtra has submitted thal the Authority which is represented by all the party
States will decide the issue in its entirety and lake proper decision. It has stated that
the Hon'ble Tribunal may give suitable directions to the Narmada Control Authority to
ensure the sharing of benefits when and if connections are made to the National grid. (Page
54 of its reply).

Reparding feeding different sub-stations, Maharashira has averred that the trans-
mission line beyond the border of Gujarat upto the grid sub-stations or sub-station should
be constructed by Madhya Pradesh/Maharashtra at thetr own cost, and that it should not
be a charge on Sardar Sarovar power complex. (Page 55 of its reply).

Maharashtra has stated that “euch State should tabulatc and maintain record of its
actual utilisation of capacity and energy from Sardar Surovar complex, the overdrawal of
capacity being watched over a period of a4 day and that of energy on a weekly or monthly
basis.” (Page 55 of its reply).

Regarding penal rates for overdrawal of power, Maharashira has suggested that
such penal rates should be applicable only when the overdrawing State encroaches upon
the shares of other States. It has suggested concessional rates below cost of generation
when the share of a particular State, which is unable to consume its allotted share for any
reason, is used by another State. (Page 56 of its reply).

Gujarai's Reply

Gujarat has submitted that it would be for the concerned States to link up the trans-
mission line to either the sub-station or to the Grid. It has also submitted that there
should be no difficulty in sharing the power on the lines suggesied by the Tribunal.

Regarding overdrawal of power, Gujarat has submitted “the gquestion of one State
drawing power in excess of ils allotied share would occur only il another State is unable to
develop load. and is unable to consume its allotied share of power. In such a contingency
the excess power drawn by the former State would really be surplus power and should be
treated as such.”

Regarding penal rates for overdrawal of power, Gujarat has submitted that any
State using such surplus power, as stated above. should pay cost price plus 59%. (Page 58
of its replys.
Rajasthan’s Reply

Rajasthan has made no comment on this matter.

4.20.2 Order Of The Tribunal.—As rcgards Point [%a) of the reference of Madhya
Pradesh. it has been ordered in Claulse VIII2Xv} of the Final Order that the transmission
lines beyond Gujarat’s border shall be constructed and maintained by Madhya Pradesh
and Maharashtra in their respective States.  Madhya Pradesh has, however, pointed out
that on Sardar Sarovar Power Complex getting finked up with the National Power Grid,
“it would be rendered difficult if not impossible, o follow the directions of this Hon’ble
Tribunal in actual practice regarding sharc of the power as per prescribed percentages from
day te day.” This submission is not correct.  If in luture the Sardar Sarovar Complex is
connecled with the National Gnd, it may be necessary to provide for three independent
feeder lines emanating from this Power Complex, one each going to cach of the three States.
The Tribunal has already ordered two---one such teeder line to Maharashtra and the other
feeder line to Madhya Pradesh.  The third feeder line may be from Sardar Saravar Com-
plex to the EHV station of Gujarat. The tie-up 10 the National Grid may be at these sub-
stations in the three States where these feeders link up.  Even when the tic-up is made to
the National or Regional grid, it is technically feasible by installing appropriate equipment
:gxadjust the allocated proportion of these thrce States on a daily basis under Clause VIII

).

As regards (by of the reference, this is a matter of delail to be dealt with by the
Narmada Control Authority as per Clause XIV Sub-clause 8(2)(ii) of the Final Order.
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As regards (c), (d) and (c) of the Relerence, Clause VIII(2)ivy of the Final Order
envisages sale of power al mutvally agrecd rates between the participating Staes.  In case
of disagreement on the rate payable for transfer of power, the matter should be refeired 1o
the Nermada Contro] Authority for its decision, which shall be final.

In the light of the above clarification, the lollowing clause should be added at the
end of Clause VIII(2)viii} of the Final Orders: —

M and when Sardar Sarovar Power Complex gets linked with the Regicnal or
Natienl Power Grid the operation of the Sardar Sarovar Power Conptex will be
governed by such altered system conditions. But in that event the N:rmada
Control Authority should arrange to take such sleps as ure necessiry to enable
the three States of Gujarat, Madhya Pradesh and Maharachtra to gel thzir »ntitle-
ment of power and energy from the Sardar Sarovar Power Complex according
to these orders,

4.21.1 Point 20 (Chapler V(11) Of the Reference pp 139A 1391).--Maldhya Pradesh
has submitted for further consideration as under: —

(i) There is an anomaly in the application of the principle of Columbia Treaty to
the present case as the Hon'ble Tribunal has not aliocated to Madhya Fradesh
half of the additional power and irrigation benefits at Sardar Sarovar due to
regulated relcases from Narmadasagar.

(iiy The Hon'ble Tribunal has indicated 1wo methods for assessing the quantum of
credit due to regulated releases but has not given any reason for accepting the
method which gives lesser extent of the credit.

{iii) The Hon'ble Tribunal has given directions that the releases by Madhya Pradesh
from Maheshwar will be B.12 MAF in a 754 dependable year but in the cal-
culations for working oul the credit, releases to the extent of 6,953 MAJ from
Maheshwar are only taken jnte account. Further even with the rele:ses of
8.12 MAF from Madhya Pradesh the calculations show that the use at Sardar
Sarovar due to the releases will only be 1.691 MAF or only atout 1/5th of
the quantum of releases from Madhya Pradesh.

(iv) The releases for power at Narmadasagar are assumed as 8.604 MAF for the
purpose of working out the carryover capacity at and above Warmacasagar
which in turn forms the basis for distribution of the carryover storage in the
valley and forms one of the faclors in determining the height of the Sardar
Sarovar Dam. However, while calculating the credit due to regrlated ieleases
the inflows are so worked out that the releases from Narmadasagar work out to
8.08 MAF only.

Maharashtra’s Reply .
Maharashtra has not offesed any comments on this aspect.  (Page 89 of its reply).

Gujarat's Reply

In regard to (0 Gujarat has stated that “there is no inconsistency, omission or
anomaly in the Orders of the Tribunal as is sought 1o be suggested by Madhya Pradesh.”
(Page 90 of its reply).

In regard to (i)} Gujarat has stated that “it is not open to any of the States to ques-
tion the wisdom of the Hon'ble Tribunal as 1o why the particular method was adopted.”
(Pzge 91 of its reply).

In regard to (iii), Gujarat has stated that “Madhya Pradesh has not peinted cut aay
discrepancy, or omission in the calculations.” (Page 93 of its reply).

In regard to (iv). Gujarat has submitted that “difference in the regrlated releases
taken for the purpose of carryover capacity and the regulated releases is only 0.514 MAF
which is negligible in compurison to 8.604 MAF." (Page 94 of its reply).

Rajasthan’s Reply
Rajusthan has not offered any comments on this aspect.
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4.21.2 Order Of The Trihunal.—The point raised by Madhya Pradesh is cutside
the scope of cection 5(3) of the Inter-State Water Disputes Act and must be rejected on that
ground alone.  But even on merits the point has no substance.  The principle applied
by the Tribural is not identical with that adopted in the Columbia Treaty. Para 154.1 of
the Report states: —

“15.4.1 Principle Appicable,—

We consider that the principle of payment for downstream benefits somewhat
similar 10 that recognised by United States of America—Columbia Treaty of
1951 applies in the present case. It follows, therefore, that as a matter of
law, Madhya Pradesh is entitled 1o payment for downstream benefits (i) for
rerulated releases of Narmada waters from Narmudasagar Project for the bene-
fit of Sardar Sarovar Dam and {ii) for flood contral bencfits, if any, obtained by
Gujarat due to construction of upstream reservoirs in Madhya Pradesh. We
shall now proceed to indicate how the principle is to be worked out in the
present case.”’

Madhya Pradesh had in its argument claimed half of the additional power and irrigation
benefits at Sardar Sarovar as mentioned in paragraph [5.3.1 of the Report. This was not
accepted by the Tribunal.

As regards (i) above. Madhya Pradesh has planned Narmadsagar as a key project
in the valley to derive the maximum bencfit from it and from Omkareshwar and Maheshwar.
Sardar Sarovar also derives benefit from it.  The credit which Sardar Sarovar should
afford to Narmadasagar is based on the distribution of the cost of Narmadasagar between
the va-ious benefits it would bestow. Calculations were also made to check up whether
in the alternative Gujarat could not sceure the sume benefit at a cheaper cost by building a
higher Sardar Sarovar Dam.

As regards (i1i) above, it is clarified that in Statement 15.5 of the Report the power
draft at Maheshwar is taken to be the same as at Omkareshwar, namely, 6.953 MAF as the
mflow from the catchment between Omkareshwar and Maheshwar would be mainly during
the mcnsoon period and may not get regulated at Maheshwar for Jack of storage capacity
there for the purpose. Even if a figure B.12 MAF was to be considered instead of 6.953
MAF, it would make no difference in the credit for regulated releases.

As repards (iv) above, Madhya Pradesh has assumed that the carryover capacity at
and above Narmadasagar has heen the basis for fixing the carryover capacity at Sardar
Sarova.  Tkis assumption is not correct.  The carryover capacity at Sardar Sarovar has
been fxed in proportion to the use of wuter from that reservoir in relation to the total
usle of 28 MAF.  The figure of 8.604 MAF is pot relevant for determining the regulated
releases,

For these reasons, no change is necessary in the Final Order in this repard.

422.1 Pomt 21 (Chapter VI(1)} pp 140-151 Oi The Reference).—Madhya Pradesh
bas submitted that the Hon'ble Tribunal may be pleased to reconsider (ke assessment of
the CCA of Zones T to XI of Gujarat under FSL 300 Canal.  (Page 151 of the reference).

Reparding CA Madhya Pradesh has pointed out that the CA of Gujarat of Zones
1 to XT should be 57.327 lakh acres instead of 63.527 lakh acres adopted by the Tribunal
The reduction of 6.2 lakh acres (63.527—57.327 lakh acres) has been suggested on account
of following:-—(Page 142 of its reference).

(1) Deduction ol area over-estimated from forests, barren and = 2.6} lakh acres
unculturab’e land instead of Irom all classes of land.

(2) Due 1o mis-classification of Talukawise nine fo'd land = 3 57 lakh acres
utilisatjon siatis!ics

TOTAL 6.2 lakh acres

Regarding CCA Madhya Pradesh has made the Tollowing submissions: —

(iy The Tribunal is not justified in including arca imvigated by ground water (2.14
lakh acres) in the CCA when Gujarat had itself excluded such arcas.

(i} There is difference of 0.063 lakh acres in the ligure adopted lor the ares irri-
gated by tanks and other sources,
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{iif) The addition of pastures and other grazing lands to thp CCA of Gujarat is
not justified being totally beyond the claim made by Gujarat.

(iv) The areas unsuitable for irrigation should be 13.443 lakh acres instead of 9.064
lakh acres adopted by the Tribunal. (Pp. 142-143 of its reference).

Maharashtra’s Reply
Maharashtra has not offered any comments on this aspect. (Page 89 of its reply)

Gujarat’'s Reply

Gujarat has submitted that it has already dealt with the contention of Madhya
Pradesh regarding over-estimation of areas and reconciliation in the figures for forests
barren and unculturable lands. (Page 97 of its reply).  Regarding mis-classification,
Gujacat has submitted that it has already replied to this in its Written Reply No. § and
that there is no substance in the averment of Madhya Pradesh that Gujarat should be
deemed to have accepted a deduction of 3.57 lakh acres from its CA. (Page 100 of its
reply).  Regarding areas trigated by groundwater, pastures and grazing lands, Gujarat
has submitted that there cannot be two different standards for making deduction from CCA,
one in case of Gujarat and another in the case of Madhya Pradesh, (Page 102 of its reply).
Regarding land unsuitable for irrigation, Gujarat has stated that only 7.68% of the com-
mand would be unsuitable for irrigation {(Page 107 of its reply).

Rajesthar’s Reply
Rajasthan has submitted that reopening of the case soughi by Madhya Pradesh is
not permissible. (Page 21 of its reply).

4222 Order Of The Tribunal.—The point raised by Madhya Pradesh is outside
the ambit of Section 5(3) of the Inter-State Water Disputes Act and should be rejected on
this ground alone. On merits also. this point has no substance.

Regarding the determination of CA, the Tribunal has already considered the sub-
missions of Madhya Pradesh in paragraphs 54.7. 54.10, 5.6.1, 562, 564 of the Report,

and given its decision.

As regards CCA, the difference of 0.063 lakh acres pointed out in the area irrigated
by tanks and other sources, is small and is, therefore, ignored.

Regarding inclusion in the CCA of Gujarat, the area irrigated with groundwater and
areas of pastures and grazing lands objected to by Madhya Pradesh, it is important to state
that the same yardstick has been applicd 10 the 1wo States irrespective of the claims made

by the State.

The Mahi command has been excluded from the command of Navagam Canal,
Therefore, 0.284 lakh acres pertaining to pastures in Mahi command should also be ex-
cluded from the command of Navagam Canal.

As regards the submission of Madhya Pradesh in ltem (iv) that the area unsuitable
for irrigation in Zones 1 to XI of Gujarat should be 13.443 lakh acres and not 9.064 lakh
acres, the matter has already been fully considered by the Tribunal in arriving at s

decision.

The reduction of 0.063 lakh acres ({item ii) and 0.213 {75% of 0.284) lakh acres
(item iii) from the CCA of 50.02 lukh acres would be marginal and is likely to be more
than countervailed by the likely increase pointed out in paragraph 10.13.3 of the Report,

As figures of CA or CCA have not heen indicsted in the Final Order, no change is
necessary in the Final Order in this regard.

4.23.1 Point 22 (Chapter VI{2) pp 152:164 Of The Reference).—Madhya Pradesh
has submitted that the Hon'ble Tribunal may be pleased to consider that CCA of 30.94
lakh acres under major projects proposed to be irrigated by Madhya Pradesh in the Master
Plan 1972 is already on the conservative side, and that ~the assessment by this Hom'ble
Tribunal of 29.26 lakh acres needs to be reconsidered. (Page 164 of its reference).
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Regarding the culturable area of major projects, it has submitted that the deduction
of 2.507 lakh acres on account of culturable fallows. area under water and difference in
Tawa and Sukta projects is unjustified. (Page 152 of its reference),

It has further submitted that the deduction of 4.326 lakh acres from the basic cul-
turable area and a further deduction of 1.1436 lakh acres on account of development
works are not justified. (Pages 162-163 of its reference).

Meaharashird's Reply

Maharashtra has not offered any commenis on this aspect.  (Page 89 of its reply).

Gujarat's Reply

Gujarat has submitted that "it has dealt with the CA and CCA of major projects
proposed by Madhya Pradesh in Gujurat’s Sur-Rejoinder No. 1. Gujarat has pointed out
that CCA of major projects cannol be determined on the details submitted by Madhya
Pradesh.” (Page 110 of its reply).

Rajasthan's Reply

Rajasthan has submitied that reapening of the case sought by Madhya Pradesh is
not permissible.  (Page 21 of its reply).

4.23.2 Order Of The Tribunal—The point raised by Madhya Pradesh is outside
the scope of Section 5(3) of the Inter-State Water Disputes Act and should be rejected on
this ground alone.

Regarding deduction of 2.507 lakh acres from the cultural aren. the submissions of
Madhya Pradesh have already been discussed al paragraphs 5135, 5.13.8 and 5.13.9 of the
Report.  No change is required in the culturable area of Madhya Pradesh.

Regarding the deduction of 4.326 lakh acres and 1.1436 lakh acres from the basic
culturable area the submissions made by Madhya Pradesh have already been discussed in
paragraphs 5.13.12 10 5.13.15.

No change is necessarv in the Final Orders in this regard.

424.] Point 23 (Chapter VI(}) pp 165-172 Of The Reference).- Madhya Pradesh
has submiited that the CCA under medium and minor projects preposed to be irrigated in
the Master Plan—1972 (39.76 1akh acres) is on the conservative side and that “the assess-
ment of the said CCA by this Hon'ble Tribunal of 33.09 lakh acres needs to be reconsi-
dered.” (Page 172 of its reference).

It has averrcd that the reduction of 3.17 lakh acres made by the Tribunal in the
CCA of medium schemes is unjustified. {Page 167 of its reference). The contention of
Madhya Pradesh is that the Tribunal's projection on the basis of medium schemes existing
and under construction is not justified since the said medium schemes are isolated schemes
only. Regarding pumping schemes, it has stated “This Hon'ble Tribunal has concluded
that 10 per cent of the areas served by medium and minor schemes i.e. about 3 lakh acres
would be more reasonable. (Vol. 1 page 206 para 5.14.14) 1t is submitted that the said
conclusion is not justified by the actual development and projected trend.” (Pp 171-172 of
its reference).

Maharashira's Reply

Maharashtra has not offered any comments on this aspect. (Page 89 of its reply).

Gujarat's Reply

Gujarat has submitted that Madhya Pradesh has virtually reiterated 1ts case.

Gujarat has also submitted that “when the surveys are carried out and data are
available. the CCA that may be availuble for irrigtion in Madhya Pradesh may turn out
to be less than that considered by the Hon'ble Tribunul™ {Page 112 of its reply),

H—I Mol A & [ND,79
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Rajasthan's Reply

Rajasthan has submitied that re-opening of the case sought by Madhya Pradesh 1<
not permissible.  (Page 21 of its reply).

4.24.2 Order Of The Tribunal.—The point raised by Madhya Pradesh is outside the
scope of Section 5(3) of the Inter-State Water Disputes Act.

In Statcment 5.16 in the Report, it has been pointed out that on the basis of infor-
mation supplied by Madhya Pradesh for medium schemes, existing or under construction,
the peicentage of CCA to GCA comes to 5161 per cent.  Allowing for improvement in
future schemes, the Tribunal has increased it 1o 60 per cent.

As regards pumping schemes. from the details supplied by Madhya Pradesh for
three years 1973.76, as given in Statement 5.14 in the Report, it is seen that the CCA
under pumping schemes was only 9000 acres,  This low performunce does not lend sup-
port to the ¢laim made by Madhya Pradesh

No change in the CCA adopted by the Tribunal is necessary. The Final Ordar also
does not require any change on this account.

4.25.1 Point 24 (Chapter VI{4) pp 173174 Of The Reference.—Mudhya Pradesh has
submitted that the requirement of industrial and domestic water surply of Madhva Pradesh
may be taken as 2076 MAF and that of Gujurat us 0.548 MAF instead of 1.52 and 1.06
MATF respectively, assessed by the Hor'hle Tribunal. (Page 179 of the refernce).

Madhya Pradesh has averred that it had “estimated its requirement of domestic
and industrial water supply from Narmada as 2.076 MAF on the basis that 1519 MAF
would be availabie from surface water and the remaining 0.556 MAF would be met from
the alternative source of ground water. It has pointed out that since the Hon'ble Tribunal
has not taken into account alternative source of ground water while working out the irriga-
tion water requirement of Gujarat and Madhva Pradesh, it should not be taken into account
in the case of industrial and domestic requirement also of Madhya Pradesh.” (Page 176 of
its reference).

Madhya Pradesh has further submitted that the Hon'ble Tribunal has projected the
claimed requirement of Gujarat of 0.87 MAF for the year 2001 to 1.343 MAF for the
year 2021, for which there is no justification. (Page 175 of its reference).

Madhya Pradesh has stated that the domestic water requirement of Gujarat. if cal-
culated at 45 gallons per head per day as done by Madhya Pradesh, instcad of S0 gullons
adopted by Gujarat, will work out 10 0.832 MAF. Deducting 0.284 MAF available from
other sources as assessed by the Tribunal, the net water requirement of Guijarat works out ta
0.548 MAF. (Pages 177-178 of its reference).

Muaharashirad's Reply

Maharashira has not commented on this point.

Gujaral’s Reply

Gujarat has submitted that there cannot be two different yardsticks for assessing
the water requirements. one for Gujarat and another for Madhya Pradesh. 1f the water
requirements of Madhya Pradesh refer to the year 2021, the water requirements of Gujarat
also should refer to the same year. (Page 113 of its reply).

Gujarat has also submitted that it is not only Madhya Pradesh which is required to
meet part of its industrial and domestic requirements from ground water. Guijarat is also
required to do so. {Page 114 of the reply).

As regards per capita consumption, Gujarat has submitted that Madhya Pradesh
has overlooked the fact that the claim of Madhya Pradesh for domestic purposes includes
water requirement not only for the cities and towns but also for villazes unlike Guijarat
which has ¢laimed waler requirement for cities and towns only. (Page 114 of jts reply).
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Rajoasthan’s Reply
Rajasthan has submilied that the re-opening of the case already tully argued is not
permissible.

4252 Order Of The Tribunal—The point raised by Madhya Pradesh is outside
the purview of Section 5(3) of the statute and should be rejected.

What the Tribunal had to consider was the requirement of Narmada water for
industrial and domestic use.  Marmada water cannot econamically be taken o all the
villages in the valley and, therefore, many of the villages have to depend on the local
ground water resources for the purpose.  The figure of 2.076 MAF indicated by Madhya
Pradesh includes 0.556 MAF of ground water.  Deducting this fgure of ground water,
the requirement of Narmada water for the purpose was accepted as 1.52 MAF.,

It is reasonable that the wauter requirement of both Madhya Pradesh and Gujarat
should be assessed for the same year. The objection of Madhya Pradesh in this regard
is not sustainable.

As regards per copitu consumption. since GujaraCs requirement is only for cities
and towns and that of Madhya Pradesh inciudes villages, the latter’s requirement has o be
at a lower per cupila rate.

In view of what is stated, no further clarification is necessary and no change is
nccessary in the Final Order in this regard

4.26.1 Point 25 (Chapter VI(5) pp 179-A-179G Of The Reference).— Madhya Pradesh
has submitted that the adoption b ythe Hon'ble Tribunal of irrigation intensity of §5 per cent
and transit loss of 50 per cenmt for Gujurat against 63 per cent and 33.3 per cent respectively
recommended by the Apronomic Assessor, Dr. Ambika Singh, requires re-consideration.
(Page 179A of the reference).

Madhya Pradesh has further submitted that “even on the basis of CCA of 50.02

lakh acres, as determined by the Hon'bie Tribunal, but with irrigation intensity of 65,
and trapsit losses at 33.3, of field requircement Gujarat’s total irrigation water requircment
works out to 7.426 MAF.

Madhya Pradesh, therefore. respecifuly seeks clarification if this Hon'ble Tribunal

may be pleased to reconsider its decision regarding the waler requirements of Gujaral on
the lines indicated above.” (Page 179G of its reference).

Muaharashtra’'s Reply
Mahatashtra has not commented on the pont.

Gujuarat's Reply

Gujarat has submitted that it has fully deall with the report of Br. Ambika Smngh
in Exhib;t G/1288. Gujarat has further pointed out that it has “fully jusiified the transit
losses at 50 per cent of field head requirements by reference to MP/312, MR/131 and MR/

114" (Pp 115-116 of its reply).

Rajasthan’s Reply

Rajasthan has stated that these aspecis have already been argued in detail before
the Hon’ble Tribunal and that the re-opening of the case is not permissible. (Page 21 of
its reply).

4.26.2 Order Of The Tribunal.—The points raised are outside the scope of Section
5(3) of the Inter-State Water Disputes Act,

All these matters have been fully arzued before the Tribunal and given proper con-
sideration by ihe Tribual. A re-consideration of these de novo is not permissible.
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No change is necessary in the Final Order in this regard.

4.27.1 Point 26 (Chapter VI(6) pp 179-H to 179-T Of The Reference).—Madhya
Pradesh has stated that the assessment of the utilisable water from en route rivers crossing
Navagam Canal needs to be revised to 0.766 MAF as against 0.282 MAF considered by the
Tribunal. It has furnished details of its claim 1n the abstract at Annexure 1 of its relerence,
as below: -

{MAF)
Diversions Claimed According Difference
by Madhya to Tribunals
Pradesh Report
A From Normal Flowy

I NWarmada basin . : : : : . : - 00216 0004 0-0176
Il Dhadhar basin - - : . .. ..
[T Mahi basin . - - . - . . - - 03614 0-050 0-3114
1V Sabarmali basin . . . : : ' . LA 1 0-153 0-0380
Y Rupen basin . . . : . . . < 0010 0-001 00049
Y1 Saraswati basin . .. ..
VIl Banas basin . : - . . . : . » 0-024 0-024 Nil
VHI Rel basin : . . ..
IX  Rivers or Stream crossed by bransh canal in Saurashtra region 0-030 - 0-050 N1l
0-658 0-282 0376
B Regeneration from upstream utilisation . . . < 04106 Nil 0106
0.764 0-282 0-482
rounded to : ¢ 0766 0-484

Madhya Pradesh has stated turther that the Hon'ble Tribunal has not considered
the possibility of diverting the waters of some of the ¢n route rivers even though Gujarat
itsclf has indicated such diversion in its Master Plan. (Page 179-H of its relerence).

Maharashtra's Reply

Muharashtra has not commented on the puint.

Gujerat’'s Reply

Gujarat has submitted (hat “the asscssment ¢t 0.282 MAT for the water available
from the en route rivers for use in the Narmada command made by the Hon'ble Tribunal
does not need any revision.” (Page 123 of its reply).

As regards Madhya Pradesh’s submussions that the Hon’ble Tribunal has not consi-
dered the possibility of diverting the waters of some ol the en route rivers even though
Gujarat itself has indicated such diversions in its Master Plan of en rtoute rivers, Gujarat
has submitted that the availability referred to by Madhya Pradesh pertains to availability
through level crossing proposed by Gujarat in its Master Plan (Exhibit G/462).  Gujarat
has submitted that the technical consideration for level crossing and conscqueniial diver-
sion of waler 15 dealt with at length by the Hon’ble Tribunal vide paras 7.3.10 to 7.3.12.
{Pages 120-121 of its reply).

Rajusthan's Reply

4.27.2 Order Of The Tribunal.—The point raised by Madhya Pradesh is outside
the scope of a reference under Scction 5(3) of the Inter-State Water Dispnutes Act.

4.27.2 Order Of The Tribunal.—The point raised by Madhya Pradesh is cutside
the scope of a reference under Section 5(3) of the Inter-State Water Disputes Act.

On merits also, the cluim of Madhya Pradesh is not sustainable.
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_ The additional availability claimed by Madhya Pradesh in the abstract at Annexure-1
of its reference is discussed basinwise below ; —

A From Normal Flows

1  Narmadu Basin Quantity in MAF
(i) Flows from Kothi, Sukhli and Sangam Khadi - . ’ ’ < 00078
(it) Flows from Kotars from Ashwin sub-basin - . . . + 0-0040
(iii) Flows from Unch including Maniyad river . . - . - 0-0020
(iv) Kotars at Ch. 63450 and 65762 of Navagam Main Canal - - « 0-00318
Total of Basin . . . . . . . - 00176

.These schemes have not been considered feasible on account of unsuitable levels or
insignificant storage capacity.

I Mahi Basin Quantity in MAF
(i) Free catchment area between Karad and Navagam Canal crossing + 0-0327
(ii)) From carchment area of Goma river upto Navagam Canal . r 0M71
(iii) Meshn river upto Navgam Canal crossing . . . . - (-0310
(iv) Kotars of Kan river . . . . . . . . - 0-0056
{v} Utilisable Aows below Wanakbori (As per Annexure I11)
{a) Use at proposed Lachhanpura Weir . . . - - 0160
{b) Use at proposed Vasad Weir - . . . . . - 0069
0-3114

The scheme at (i) has alrecady been considered in para 7.6.16 ol the Report and not
found feasible. Scheme at (ii) has been considered in para 7.4.4, and in para 7.6.16 of the
Report and not found feasible.  Scheme at (i4) hus been considered as serial No 18 under
the scheme proposed by Madhya Pradesh in para 7.4.4 of ithe Report and not accepted.
Regarding the Kotars of Kan river at (iv) the water of only one Kotar having a catchment
area of 6.5 square miles is proposed for diversion. As it is a very small stream with no
significant centribution, it is 1gnored.

Regarding (v) concerning the unutilised Aows passing  Wanakbori, their use at
Lachhanpura and Vasad Weirs has already been considered in pura 7.6.17. jt may be men-
tioned that flow passing Wanakbori weir would be available for short periods and cannot
be depended upon. The dependable Rows would have been diverted at Wanakbori. The
claim of Madhya Pradesh for the use of a portion of the flows passing Wanakbori is not
sustainable.

IV Subarmuati Basin Quantity in MAF

Shedi river includipg Luni upto crossing of Navagam Canal . . - 0-0380

This has already been rejected in para 7.7.2 of the Report.

V Rupen Busin

Madhya Pradesh has pointed out that in conversion of 418 Mctt into MAF there
is an error in converston.  The figure should be 0.010 instead of 0.001. The difference is

0.009 MAF which is to be taken into account.

B Regeneration

Madhya Pradesh has worked oul the utilisation from irrigation schemes on en route
rivers crossing Navagam Cznal to be 46.099 from Mcft (1.058 MAF) vide Annexure-1 and has
pointed out that 10, of thc quantum used i.e 0.106 MAF would be available as regenera-
ted flows. These are examined basinwise below:—

I Narmada Basin
(a) Men sub-basin: The regeneration of 0.003 MAF necd to be allowed as a level
crossing downstream of Bilgaon storage dam has been accepted.

{b) Heran sub-basin : The regeneration ol Lalpur storage site (Heran Project) will
be picked up at Rajwasna weir, the command of which has already been excluded from the
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CCA of Navagam Canal as discussed in para 7.9.6 of the Report. This regencrated water
is thus not available for Navagam Command.

{c) Orsang sub-basin: The regenerated flows of Kikawada (Sukhi} and Jamla Pro-
jects will be picked up at Jojwa weir, the command of which has been excluded from
Navagam commuand vide para 7.9.6 of the Report. This, therelore, is nol available for
Navagam Canal.

Il. Dhadhar Basin

A regeneration of 0.084 MAF has been claimed. As pointed out in paragraph 7.6.6
of the Report, a credit for it can bc taken only if the feasibility of the barrage scheme is
established.

IE Methii Basin

Thete 15 no pick up point downstream of Karad Dam us stated in paragraph 7.6.16
of the Report.  Regeneration from all schemes above Wanakbori weir will be picked up
by the weir and would not, therefore, be available for use in Navagam Command.

1V Sabdarmati Busin

{a) Watrak sub-basin : The regenerated flows of Waidy lrrigation Scheme will be
picked up al Watrak Reservoir and used outsice Navagam Command, Regeneration from
the remaining thice schemes namely (i) Watrak Reservoir Project, (ii} Mazam Irrigation
Scheme and (iii) Meshwa Reservoir, amounting to 780 Mch (0.017 MAF) can be considered
as available for Navagam Command.

{b) Hathmati sub-basin: The regencration of Hathmati and Guhai Reservoir Pro-
jects will be picked up at Fatchwadi weir, tha command area of which is excluded from
Navagam Command vide para 7.9.6 of the Report.  This regenerated flow is, therefore,
not available for use in Navagam Command.

V Rupen Basin

‘the regeneration of 0.0J77 MAF on account of irrigation use Irom Dharoi irrigation
scheme has already been tuken inlo account vide paragraph 7.7.9 of the Report,

IX Rivers Of Sourashira Rcegion

As no suilable pick up poinis are available on these rivers, and as also regeneration

is very small. the same is not taken into account.

Thus, the additional quantum ol water that reeds o be considered as available for
tNavagam Canal command 1s:

-+ to arithmetical error in Rupen basin B . . . . - —0-009 MAF
Due to additional regencration ;
Men sub-basin’ . . - . . . . . . = 0-003 MAF
Watrak sub-basin . . . . . - . . - 0017 MAF—0-020 MAF
Total . . . . . . . . 0-029 MAF

This has to be added to 0.282 MAF ecurlier assessed.  This additional quantity of 0.029
MAF is too small to make any difference in the allocation of 9 MAF to Gujarat which
has been made from a number of considerations.  The difference may, therefore, be
ignored.

) As the figures of availability of waler from en route rivers do not appear in the
Final Order, n> change is necessary in the Final Order on this account.

4.28.1 Point 27 (Chapter VII pp 180-187 Of The Reference). —Madhya Pradesh has
stated that as the decision of the Tribunal as published in the official gazetle by the Central
Government would be given cifect to by the parties to the dispute, the decision should be
clear, complcte and selfcontained and should not contain a reference o any particular
chapter or paragraph of the Report.



79

Maharashtra’s Reply

Maharashira has supperted the suggestion and has submitted that “instead of making
reference to the contents of the Report, the relevant portion of the Report may be annexed
to the Final Order so as to make it self-contained.” (page 56 of its reply).

Gujarat's Reply

Gujarat has stated that it “shares the view of Madhya Pradesh that the Final Order
and Decision of thc Hon'ble Tribunal should he complete and self-contained.” (page 126
of its reply).

Rajasthas's Reply

Rajasthan has submitted that “thc Hon'ble Tribunal may he pleased to modify the
Final Order and decision to make it complete and seM-contained without any reference to
the discussions and calculations in the body of the Report.™ {page 21 of its reply).

4.28.2 Order Of The Tribunal.——The suggestion is accepted.

The reference to CMPs 201 ard 234 of 1977 may be deleted from Sub-clause 17 (to
be renumbered 18 of Clause XIV. This Sup-clause, as now amended. will read as
foliows ;-

“The Union of India has conwented ta parlicipale in the machinery to be esta-
blished by the Order of the Tribunal, if so directed and to do its best o imple-
ment the decision of the Tribunal.  Accordingly., we direct the Union of India
to participate in the machinery set up the Order of the Tribunal to implement
the directions of the Trihunul specifically under clauses 102y, 4, 12(6), 13, 14 and
generully to fmplement all the other direetions so far a~ the Union of Tndia s
concerned.”

4.29.1 Advice Of Assessors.—We have consulted our Technical Assessors Dr. M.
R. Chopra, Shri Balwant Singh Nag. Shri C. S. Padmanabha Aiyar and Dr. 8. B. Hukkeri
with regard to the subject matter of this Chapter. They advise us that they all entirely
agree with the view expressed by us and the orders passed by us on all the points dealt with
in this Chapter,






CHAPTER V
REFERENCE NO. 4 OF 1978 BY STATE OF MAHARASHTRA

5.1 In CMP No. 42 of 1978, Maharashtra has stated that the powers conferred on
this Tribunal under Section 5/3) of the Inter-Stale Water Dispuies Act are limited to giving
explanation or guidance and the Tribunal has no jurisdiction to reconsider or re-hear
matters already decided in its original Report. 1In Appendix I of the CMP, Maharashtra
has set out a list of nine points which fall strictly within the circumscribed limits of Section
5(3) of the Act. In Appendix II, Maharashtra has set out a further list of six points
which according to it are outside the limit of Section 5(3) of the Act. In Chapter I of this
Report. we have already expressed our view with rcgard 1o the scope and ambit of Section
5(3) of the Act and agreed with the interpretation placed on this Sub-section by Maha-
rashtra. ~ We do not therefore propose in this Chapter 1o deal with any of the poimis men-
tioned by Maharashtra, in Appendix II of CMP 42 of 1978 which are admittedly outside
the scope of Section 5(3) of the Act.

5.1.1 Poimt I (Pages 46 Of The Reference)—Maharashtra has submitted that the
following explanation is necessary:

(a) Whether or not in determination of the utilisable quantum of waiers of the
Nurmada at Navagam Dem sitc on the basis of 75 per cent dependability asses.
sed at 28 MAF evaporation losses from reservoirs have been assumed &t
{(—)} 4 MAF, regeneration has been assumed at (+) 2 MAF and quantum from
carryover has been assumed at (+) 3 MAF,

{b} If answer to question (a} above is in the negative, then an explanation is solicited
regarding the magnitude of the three components, viz., evaporation losses,
regeneration and from carryover,

Madhya Pradesh’s Reply

Madhya Pradesh has submitted that “in determining 28 MAF, utilisable flow at
75 per cent dependability, evaporation losces as 4 MAF, repeneration as 2 MAF and
quantum from carryover as 3 MAF his not been assumed. 1t is true that if the quantum
of evaporation losses and receneration varies from what has been assumed by the Tribunal
the quantum of utilisable flow will be affected. But this is tuken care of is the Tribunal
Order Clause TV Sub-clause (1Y & 2) where the excess and deficit in the utilisable flow is
directed to be shared in the proportion of the allecations made to the party States.” (Page
67 of its reply.

Gujarat’s Reply

Gujarat has stated that the determination of the utilisable quantum of waters at
28 MAF by the Tribunal is in terms of Asreement dated 12th July, 1974 {(Ex.C/1) and not
the agreement between the party States at the official level conference.  Gujarat has also
submitted that Mauharashtra’s application secking explanation is outside the purview of
Section 5(3) of the Act. {(pp 5-6 of its reply).

Rajasthan’s Reply

Rajasthan has submitied that the figure of 28 MAF appears to have been artived at
on the basis of the decision arrived at Delhi in 1966 and in view of this no gxplanation is
necessary. (Page 22 of its reply).

5.1.2 Order Of The Tribunal.—Tt is stated in paragraph 11.2.1 of the Report that
the figures adopted for cvaporation. repeneration and carryover by the official level con-
ference in 1966 had neot been derived fiom any detailed studies and that the actual figures
could be diffwent.  In fact. the figures would vary from year to year and would also
depend on the final shape of the various projects taken up in the valley. Tt 1s only the
total cflect of the three factors, namely. evaporation, regeneration and carryover which
determines the utilisable quantily of water in a year and which has been assessed at 28 MAF
with 75 per ¢cnt dependability.
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As regards (b) abave, it is not possible to quantify with any degree of precision the
evaporalion losses, tegeneration and carryover thal would ohtain in  :ny year. However,
for calculating the carryover capacity required in the whole valley, approximatz figures
for evaporation and regemerction have been adopted in Statement 11.6 of the Report.

No further clarification is necessary.

5.2.1 Point 2 (Pages 7-10 Qf The Reference}—Maharashtra has requested for c¢lari-
fication of the following: —

(a) Whether it is intended that the respective shares of Madhya Pradesh, Guijarat,
Rajasthan and Maharashtra for the areas as mention therzin are to be utilised
as given in the Report; or

(b> Whether the respective shares of cach of the four party States could be utilised
outside the limits specified without any constraints as to areas?

Maharashtra has stated that use of water in unauthorised areas would substantially
“reduce the power draft through the river bed power house, thus reducing the ava'lability
of power. It has prayed that the consequential loss of power may be restituted.

Maharashtra has further requested that it should be clarified and explained that (he
respective entittemcnts mentioned in Clause I1}Hc) and Clause TII(d} of the Final Order are
for use by Rajasthan and Maharashtra in their respective territories.

Madhya Pradesk’s Reply

Madhya Pradesh has submitted that “if Maharashtra could show that the loss of
power at the river bed power house due to use of water in unauthorised areas by Gujarat is
quite significant then it is justified that such a loss is made good by Gujarat.” It has aiso
stated that “the releases from the river system and the projects in Madhya Pradesh for use
at Sardar Sarovar for irrigalion and power generauion stipulated in the decision of the
Tribunal will not be affected and, therefore, there cannot be any reduction in the power
generation ai the river bed power house, on account of variation in the areas to be irrigated
in Madhya Pradesh.” (pp 68-69 of its reply).

Regarding use by Maharashira and Rajasthan it has stated “there should be no
objection to give such clarification sought by Maharashtra.  Maharashtra appears to be
guarding against the possible exchange of the share of Rajasthan for use in Gujarat areas
and getting corresponding quantity of water from Mahi for use in Rajasthan. If Rajasthan
is allowed to make such an exchange then there will be no justification for the FSL 300
Canal”. (Page 69 of its reply).

Gujarar’'s Reply

Gujarat has submitted that the Tribunal has not allocated Narmada waters fr irri-
gation to the party States for irrigating any specific areas, and “that so long as Madhya
Pradesh or Gujarat utilise Narmada water for consumptive use within their respective allo-
cated shares, there should be no question of power generation at Navagam bemg affected
adversely.” (Page 9 of its reply).

Regarding use by Maharashtra and Rajasthan, it has stated that “the addition of
the words in the Final Order as suggested by Maharashtra can be interpreted to mean that
the trapsmission and other losses for making available the share of Maharashtra and Rejas-
than are not to be borne by the said States.” (Page 11 of its reply).

Rajasthan’s Reply

Rajasthan has submitted that “a State should have full freedom to use the water
allocated to it by this Hon'ble Tribunal in the most cfficient manmer and to the best
advantage in any part of its area for irrigation purpose.”

Regarding use by Maharashtra and Rajasthun, it has stated that the language of the
Order of this Hon'ble Tribunal is clear and there is no ambiguity about it.

522 Order Of The Tribunal.—The Tribunai has apportioned Narmada waters
between the party States after taking into consideration a number of factors. Some of
these factors may change with further detailed investigations and passage of time. The
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CCA may require changes, the irrigation intens'ties may have to be varied and the cropping
pattern may require to be modified to suit prevailing conditions. Likewise, water reauire-
ment for domestic, industrial and thermal power may actually be different from that en-
visaged at present.  Furthermore, for a variety of reasons, it may becomec necessary to
provide irrigation facilities in areas not coversd by the proposals for use of Narmada Waters
at present. It is, therefore, rzasonable and desirable to give the party States the [reedom
to vary with.n their allocated share of water the pattern of water use and the arcas to be
served by such use within their respective State boundaries.

_Since the States are to be free to make such use of their share of water as they deem
fit within their respective territories, the question of loss of power and restitution for it
does not arise,

In view of what is stated in paragraphs above, the following paragraph should be
added under Clause II1 of the Final Order: --

(2} Further, it is clarified that the apportionment relates to actual withdrawals
and not consumplive use.

(3» Within its share of water, each party Stale is free to make such changes in
the patiern of waler use and in the areas to be benefited within or outside the
Narmada basin in its territory zs it muy consider necessary.”

The existing paragraph under Clause 111 is to be numbered (1).

5.3.1 Point 3 (Page 11 of The Relference).- -Maharashtra has submitied that not orly
Clause III and 1V but also other Clauses of the Final Order and Decision of the ITbunal
should be made subject to review alter a period of 45 years irom the date of the Order of

the Tnbunai

Madhya Pradesh’'s Reply

Madhya Pradesh has submilted thut there will be no need to make any <hianges in
the other Clauses ol the Orders of this Hon'ble Tribunal. (Page 70 of its reply).

Gujuarat's Reply

Gujarat hus drawn attention to its reference where it has submitted that along with
Clauses LIl and iV, the Orders of the Tribunal contained in Clauses VII, VIII, IX, X and
Xi shall also be subject to consequential review. (Page 12 of its reply).

Rajasthar’s Reply

Rajasthan has submitted that the Order of this Hon'ble Tribunal is clear and no ex-
planation is required.

5.3.2 Order Of The Tribunal—The question raised by Maharashtra has been dealt
with under Pomnt 4 of Gujarat and we have given necessary directions under that Pcint. (See
Paragraph 3.4.2 of Chapter 1 of the Report).

5.4.1 Point 4 (Pages 12-13 Of The Refercince).—Maharashira has stated that Para-
graph 15.8.3 of the Report and Statement 13.5 of the Report show that the power compo-
nent of the credit to Narmadasagar by Sardar Sarovar is Rs. 4.77 crores which is 28.36 per
cent of the total amount of the credit to Naimadasagar for regulated relcases irom it. In
Clause VIII Sub-cluuse (ix) of the Final Order, the capital cost of the power portion of
Navagamn complex includes, as item (d), 56.1 per cent of the credit given to Madhya Pradesh
for the downsiream benefits derived from Narmadasagar Dam.  Maharashtra has solicited
an explanatuon whether 56.1 per cent should be read as 28.36 per cent.

Madhya Pradesh’s Reply
Madhya Pradesh has submitted that it agrees with the submission of Maharashtra.
{Page 70 of its reply).

Giijurat's Reply
Gujarat has stated that Anncxurc XIV{d) ol the Report needs to be correcied to
be in consonance with the Final Order in Clause VIII (Page 13 of its reply).



Rajasthan’s Reply
Rajasthan has submitted that the averments made by Maharashtra are miscon-
ceived. (Page 24 of its reply).

5.4.2 Order Of The Tribunal.—The cost chargeable to Sardar Sarovar Unit I-Dam
and appurtenant works comprises (a’ its own cost and (b} the amount it has 1o credit to
Narmadasagar {or regulated releases.  This total cost consisting of (a} and (b} has been
apportioned between irrigation and power and the share of power comes to 56.1 per cent
vide Clause XII of the Final Order. Thus, this percentage in respect of share of power
applies equally to (a} the cost of the Dam and (b) the amount to be credited 1o Narmada.

sagar,

No change is necessary in the Final Order. However, Annexure XIV-8 and State-
ment 14.3 require medification.  The modified Annexure and Statement are given at Para
3.23.2 of Chapter I1I, Relerence No. 3 of Gujarat.

Annexure X1V-8 was prepared to figure out the cost of emergy/Kwh at Sardar
Sarovar Power Complex at different stages n order to make a comparison with the cost
obtaining at Jalsindhi in the corresponding stages. This comparison is made in Statement
143, Even in the modified Annexure and Statement, the result is ihe same, namely, that
the cost of energy at Sardar Sarovar complex is less than that at Jalsindhi. Thus the

Final Order is not aflected,

5.5.1 Point 5 (Page 14 Of The Reference).—Commenting on Clause XI, Sub-clause
1I{2) Mabharashira has stated that since backwater effect would be above MWL 460, the

fellowing explanation is solicited : —

“Whether in the obligation imposed in the above Clause to acquire for the
Sardar Sarovar Project (umder the provisions of the Land Acqumsition Act,
1894) all such buildings with appurtenant land would be included all buildings
with their appurtenant land coming within the ‘backwater effect’--even where
the buildings with appurtenant land are siluate above RL 460 due to back
water effect.”

Madhya Pradesh's Reply

Madhya Pradesh has submitted that “according to the necessary implication of the
Final Order of this Hon’ble Tribunal, the maximum water level in the Sardar Sarovar in-
clusive of the backwater effect shall not exceed RL 460° under any circumstances.” (Page

71 of its reply).

Gujarar's Reply

Gujarat has suggested that the direction given in Clause XI Sub-clause 11(2) may
be modified to read as under: —

“Madhya Pradesh and Maharashtra shall also acquire for Sardar Sarovar Pro-
ject under the Land Acquisition Act, 1894, all buildings with their appurtenant
land situate between FRL + 138.68m (4557} and the back water level corres-
ponding to the highest flood level of + 141.21m (460°) at the Dam.” (Page 14
of its reply).

Rajasthan's Reply
Rajasthan has not offered any comments on this aspect.

) 5.5.2 Order Of The Tribunal—In enginecring practice MWL refers to level in the
vicinity of the dam.  Progressively higher levels obtain ai upstream locations in  the
reservoir depending upon the flow conditions. The back water effect is at the upper end
of the reservoir und its profile has to be calculated.  Acquisition of buildings with their
appurtenant fands has to be done upto the waterline corresponding to MWL + 141.21m
(460" at Sardar Sarovar Dam taking into account the surface slope in the reservoir and
the back water effect.
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The Final Oxder in Clause XI—Sub-clause I1{2) should, for :larification, be modi-
fied to read as under:—

“"Madhya Pradesh and Maharashtra shall also acquire for Sardar Sarovar Pro-
ject under the provisions of ihe Land Acquisition Act, 1894, all buildings with
their appurtenant land situated between FRL + 138.68m (455) and MWL +
141.21 m (460" as also those affccted by the backwater effect resuliing trom
MWL + 14i.21 m (4607).”

5.6.1 Point 6 (Pages 15-17 Ul The Reference).—Mabarashira has observed as under:—

“While Madhya Pradesh aud Maharashtra have to contribule 84 per cent of the
cost of the peower complex ol Sardar Sarovar Project. they have no active role
in the control of the construction, maintenance and/or operation of the power
complex.”

1t has sought explanation and guidance as under: --

“(a) In what manner will Gujarat State ensure to the contributing Stales of Maha-

(b)

rashtra and Madhya Pradesh {whose joint contribution 1o the power complex
of the Sardar Sarovar Project ts 84 per cent) that the construction, maintenance
and operation of the Power Houses and appurtenant works (inclueding  the
machipery and all installations, as well as trapsmission lines in Gujarat State)
would be done in a manner so as to conform to the computations on which the
shares of the respective States are decided and are dependent?

What safeguards or machinery be provided in the event of Gujarat State failing
to adhere 1o the programme ol construction of the Power Houses and the
appurlenant works (includmg the machinery and all installations, as well as the
transmission lines in Gujarat) as per lhe phased programme of power generation
mentioned in Para 14.4.11 of the Report?

{c¢) Should the phased programme not also be purt of (he operative Order——and

d)

stated in a Schedule to Clause VIII of the Final Order and Decision of the
Tribunal?

What safcguards or machinery should be provided to ensure adequate main-
tenance and operation of the Power houscs and appurienant works by Gujarat?

{e} In what manner and under what conditions would Gujarat compensate the con-

tributing States in the cvent of failure to construct, maintain or operale the
Power Houses and appurtenant works in the manner aforesaid?

{f) What authority would determine whether or not such construction, maintenance

(8

and operation is in accordance with the phased programme mentioned in the
Report and give appropriate divections to Gujarat for compensation to  the
complaining State/States?

In which most appropriate way it could be ensured that the construction, main-
tenance and operation of the power houses and the appurtenant works (includ-
ing the machinery and all installations, as well as transmission lines in Gujarat
State) will be done so as to ensure the flow of benefits as stipulated in the
Report? The normal practice in such cases is to have joint Control Bourd or
construction authority representing the concerned States,

(h) In the event ol any State (Gujarat, Madhya Pradesh or Maharashtra) not con-

tributing its share of funds required for the actual construction works of the
Sardar Sarovar Project in any particular year— resulting in delay in the construc-
tion programme and the benefits therefrom---should not appropriate directions
be given so that it is ¢nsured that consiruction programme is adhered to in that
particular year?”

Madhya Pradesh’'s Reply

Madhya Pradesh has stated, “It is necessary that the construction, maintenance and
operation ol the power complex of Sardar Sarovar is done jointly by the beneficiary States
of Madhya Pradesh und Gujarat.” 1t has also drawn attention to its reference (Point 16 pp
129-131 of Madhya Pradesh’s reference} where it has submitted that the representatives from
the Electricity Boards of Madhya Pradesh and Maharashtra, who are the principal bene-
ficiary States, should be included in the organisation which manages the construction,
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maintenance and operation of Power Houses at Sardar Sarovar and that the representative
of Madhya Pradesh, as the major beneficiary State, should head the organisation. (Fp 71-72

of its reply).

Gujaral’s Reply

Gujarat has submitted thut “the Authority has been armed wilh suflicient powers to
ensure that the decision of the Tribunal is properly implemented. Gujarat submits that the
apprehension cxpressed by Muharashira with regard to the construction, operation and
miinienance of the Sardar Sarover Dam and the Sardar Sarovar Power Compiex are un-
founded.” (Pp 17-18 of its reply).

Rujasthaw’s Reply
Rajarthun has not offered any comments on this aspect,

5.6.2 Order Of The Tribunal.-—The question raised by Maharashtra has been deait
with under Point No. 16 of Madhya Pradesh and we have given the necessary diiections
under that point. (Sce Para 4.17.2 of Chapter IV of this Report).

5.7.1 Point 7 (Pages 18-20 Of The Reference).—Maharashtra has solici ed the follow-
ing explanation: —

(a) Whether in the event of the cost of the foundation treatment determined by the
Consulting Committee of Engineers und Geologists is found to be subs antially
in exvess of Rs. 4.80 crores, Muaharashira and Madhya Pradesh are ob'iged to
share the cost of the foundation treatment in excess of Rs. 4.80 croves; and

(b) Should not any directions he included in the Final Order and Dec sion, to direct
Gujarat to bear the cost of foundation trcatment of Sardar Sarovar Dim sub-
stantially in cxcess of Rs. 4.80 crores, particulurly in view of the fact 1hat the
choice of dam site No. 3 for Sardar Sarovar Project has been dcided ind ac-
cepted by the Tribunal only on considerations of irrigution bene its to Gujarat
and Rajasthan?

Madhya Pradesh’s Reply

Madhya Pradesh has submitted that “the unsuitability of the dam site of Sardar
Sarovar has been already pointed out by Madhya Pradesh and Maharushira anc ary extra
cost in the foundation treatment must be borne by the State of Gujarat.” (Pagz 72 of its
reply).

Gujarat's Reply

Gujarat has submitted that “the contention of Maharashira is not that anvthiig con-
tained in the Decision of the Trbunal requires explanatiors or that gaidaice is needed
upon any point rot originally referred (o the Tribunal.” Gujarat submits that “ir of 2ct and
sudstence Maharushira has sought reconsideration of question already raised ind ar ued by
the parties and decided by the Hon'ble Tribunal™ and that “such recomsiceraion is not
competent under the provisions of the Act.” (Pages 19-20 of its reply).

Rujusihan's Reply
Rajasthan has submitted that “no explanation s required.”

5.7.2 Order Gf The Tribunal. -1t is common experience that on all large dim pro-
jects, the actual cost differs from the estimated cost and is mostly in cxcess of the latter.
The increase in cost is not uniform on all items o1 work but varies, often widely, from item
to Htem. It may be appreciably larger in proportion on items which bave elements of un-
certainty and sarprise as in the casc of [oundation excavation and treatment. In appor-
tioning the cost cf constructing a dam between the sharing parlies, however, it is tie tolal
cost ol the dam that is taken into account and not individual items of work.

No further clarification is neccssary.  No change is necessary jn the Final Order
of the Tribunal in this regard.
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5.8.1 Point 8 (Pages 21-25 Of The Referencel.—Maharashtra has requested fer ex-
planation and guidance on the following matters: —-

{a) Whther in pursuance of the liberty given in last sentence of Para 10.15.1, it
would be permissibie for Gujarat and Rajasthan (o so change the bed gralients
so as 1o make the same different from the bed pradient of 1 in 12,000 upto the
offtake of Saurashtra branch at mile 180 and ! in 10,000 thereafter upto Gujarat
—Rajasthan border?

(b) Whether the gradients of Navagam Canal decided by the Tribunal can be so
changed by Gujarat and Rajasthan by mutual agreement as to get the level
higher than the contemplated level of 131 fr. at Rajasthan border, and herce
higier command, especially when according to the Tribunal, it has not be:n
convincingly established that Navagam Canal with a flat gradient would furc-
tion satisfactorily without the risk of siltation?

‘c} Whether the gradients of the Navagam Canal can be so changed by Gujarat and
Ra’asthan by mutual agreement as to get the level at Rajasthan border, lower
than the contemplated level of 131 ft., and thus jrrigate the area by lift contrary
to Clause 4 of the Agreement dated 12th July, 1974 as interpreted by the Tri-
bunal?

(d} Whether in pursuance of the liberty given in the last sentence of Para 10.15.1
(Page 467), it would be permissible for Gujarat and Rajasthan to agree 10 the
Rajasthan area not covered by flow by the Navagam Canal to be irrigated by
flow from the Mahi-Kadanu Complex, contrary to Clause 4 of the 4greement
datcd 12th July, 1974 as interpreted by the Tribunal?

Madhya Pradesh's Reply

Madhya Pradesh has submitted that it should not be permissible for Gujarat and
Rajasthan 1o agree to change the gradient to such an extent that the Rajasthan area does
not get covered by flow by the Navagam Canal. thereby allowing Rajasthan to irrigate these
areas by flow from the Mahi-Kadara Compiex. Madhya Pradesh submits that such a
change will be against the very basis on which FSL 300 for the Navagam Canal has been
allowed by this Hon'ble Tribunal.™ (Page 74 of its replyh

Gujaratl's Reply

Gujarat has submitled that “it would be perm’ssible for Gujarat and Rajasthan, by
mutual agreement to change the bed gradients from those stipulated in the Tribunals orders
and to takz the full supply level at Gujarat—Rajasthan border at a level higher or lower
than RL 131 as the same would not adversely affect the rights or interests of other party
States.” It has also submitted that neither the interpretation of Clause 4 of the Agree-
ment dated 12th July, 1974 nor the decision of the Tribunal “can bz considered as adjudi-
cations of the rights of Gujarat and Rajasthan. such as they muay be to provide for llow
irrigation from the Mahi-Kadana Complex to Rajasthan areas not covered by fow irriga-
tion by the Navagam Canal™, (Pp. 22-23 of its reply).

Rajasthan’s Reply

Rajasthan has stated that the Hon'ble Tribunal has permitted the States to change
the canil slopss by mutual agreement if they so desire and that it is not understood what
further explanation or guidance is needed by Maharashtra.

As regards (b} above, any change of slope will only be with a view to raising the
full supply level of the canal at the berder so that more area can be commanded by flow.

As regerds (c) above. Rajasthan has in its submission before the Hon’ble Tribunal
explained that lift irrigation is to be avoided as far as possible as it is much more expensive.
It is not clear how Maharashtra apprehends that any lowering of the canal will ever be
contemplated.

As regards {d) above, “the Agreement' dated 12th July. 1974 does not deal with
Mahi waters at all, which is the subject matier of a separate agreement. It is submitted ihat
Rajasthan is free 1o utilise the waters of the tiver Mahi in any area 25 it considers to its
best advantage.” (Pp. 24-25 of its reply).
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5.8.2 Order Of The Tribunal.—Once water, within the due share of Gujarat and
Rajasthan, enters Navagmmn Canal with its FSL. fixed at +300 at its head regulator, its
subsequent deployment ceases to be the concern of Madhyva Pradesh or Maharashra.
Although the Tribunal has prescribed a bed gradient for the canal, it is open to Gujarat
and Rajasthan 1o alter it by mutwal consent <o that water reaches the border between the
two States at the approximate level of RL 131.

As regards (d) above, Rajasthan having rcceived its apportioned water at the border
is free to utilise it in any manner it chooses. It is also free to irrigate areas not irrigable
by Narmada water with water from any other source it can arrange.

No further clarification is necessary. No change is required in the Final Order in
this regard.

59.1 Point 9 (Pages 26-28 Of The Reference).—The State of Maharashtra has sub-
mitted as follows: —

{a) In view of the fact that there is likely to be significant change in the use of
facilities at different pertod, particularly after a period of 35 years;

(b) In view of the fact that aflter a period of 35 years the same waler will be used
both for irrigation as well as for gencrating power, but only through the canal
bed power house; and

(¢} In view of the fact that the Khosla Commitiee, although using the “Facilities
Used Method” and quantity of water utilised. made a substantive change in
the method imasmuch as it transferred for equivalent generation of power, the
water used by the canal bed power house to the river bed power house;

the following puidance is solicited viz. —

(i} Whether after a period of 35 years when the river bed power house will be
defunct, relief should not be given to Maharashtra out of the costs paid towards
the Sardar Sarovar Dam and the appuricnant works for the power complex of
the project:

(i) Whether necessary provision should not be made for such relief by appropriate
directions n the Final Order of the Hon'hle Tribunal: and

(1)) What guidance or directions should be given for review in terms of Clause (6)
of the letter of the Government of India which has been accepted for appor-
tioning the cost of the multipurpose project between power and irrigation?

Madhva Pradesh’s Reply

“Regarding the submission of Maharashira that after a period of 35 years the river
bed power house will be defunct, Madhya Pradesh submits that the river bed power house
will continue generating power fa¥ during good years when water will be surplus to the
irrigation requirement (Clause 1V(5) Page 763). (b)Y when Gujarat lets down water for its
downstream use (Clause IX (vii} Page 771} and (¢) if the three States, Madhya Pradesh,
Maharashtra and Gujarat agree (o let down water through the river bed power house by
diverting part ol their irrigation rcquirements. Madhya Pradesh submits that it is true
that the river bed power house will be mostly defunct after a period of about 35 years, and
therefore, the cost of that power house will have o be recovered by amortization as indicated
by this Hen’ble Tribunal. (Pages 630 to 635 of the Report Vol ID)”. (Pages 75-76 of its
reply).

Gujarat's Reply

Gujarat has submitted that “the guidance sought by Muaharashtra is in the context
of the contingency of the river bed power house ceasing to function 35 years after the com-
pletion of the construction of the Navagam Dam™. Guijarat states that “it is on that very
basis that the Hon'ble Tribunal has considered the question of the sharing of the cost of
Sardar Sarovar power complex.” Gujarat has stated rhat what Maharashtra seeks is net
any explanation or guidance but a re-consideration or review of the decision of this Hon'ble
Tribunal on the guestion of the sharing of cost by the party States of the Sardar Sarovar
power comrlex, which would not be competent.
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Rajasthan's Reply

Rajasthan has submitted “that the guidance solicited by the State of Maharashtra is
misconceived™ and that “no such puidance is necessary or need be given.”

5.9.2 Order Of The Tribunal.—As regards (i} and (i), it should be noticed that
after a period of over 35 years, although in a normal or deficit year there will be no water
flowing down from Sardar Sarovar for generating power at the river bed power house, yet
there would be some surplus years when power would be gencrated there. This power
house, therefore, is not likely to be defunct for a long time. In any case, when it does
become defunct, credit for the residual cost would be apportionable between the three States,
Madhya Pradesh, Maharashtra and Gujarat, in the prescribed proportion. Maharashtra
does not become entitled to any other relief.

As regards (iii) above, a review would be admissible only if there is a change in
the stipulated use of water for irrigation and power, that is, if the interest of irrigation is
sacrificed in favour of power or vice versa. This is neither contemplated nor provided
for. The variation in the use of water for irrigation and power from period to period
has been allowed for in the calculations given in Annexure XVII. 2 in the Report.

No further clarification is required. No change is necessary in the Final Order of
the Tribunal in this regard.

5.10.1 Advice Of Assessors.—We have consunlted our Technical Assessors Dr. M R.
Chopra, Shri Balwant Singh Nag and Shri C. S§. Padmanabha Aiyar with regard to the sub-
ject matter of this Chapter.  They advise us that they all entirely agree with the views
expressed by us ancd the orders passed by us on all the points dealt with in this Chapter.

1§—1 Mof A & I/ND/79






CHAPTER V1
REFERENCE NO. 5 OF 1978 BY THE STATE OF RAJASTHAN

6.1.1 In this Reference the State of Rajasthan seeks  clarification/explanation/
guidance on five points mentioned and dealt with in this Chapter.

6.1.2. Point 1 (Pages 1-27 Of The Reference).—Paragraph 7.6.18 of the Report reads
as under: —

“7.6.18 In the light of what has been stated in the foregoing paragraphs, an
area of 6.33 lakh acres pertaining to Mahi project should be excluded from the
command of Navagam Canal. Also, 2160 mcft (0.050 MAF) should be con-
sidered available from the Mahi for use in the canal command.”

Rajasthan has averred that the above “findings of the Tribunal indicate that it has
given a decision on the use and distribution of waters of river Mahi, which, it is submitted
was not a subject matter before the Hon'ble Tribupal for adjudication.™ (page 13 of its
reference).

Gujarat’s Reply

Guijarat has submitted that “Rajasthan has not preduced any material in support
of its submission that the planning ol Mahi Right Bank Canal Project Stage I was on the
basis that only the water which would be available from the catchment in Gujarat would
be utilised by the weir” and “Rajasthan has never raised any objection to the Mahi Right
Bank Canal Project Stage 1 or to the use of Mahi waters for areas in Gujarat.” Gujarat
has submiited that the submission made by Rajasthan should be rejected, and has stated
that “‘such reconsideration is not competent under the provisions of Section 53} of the
Inter-State Water Disputes Acl.” (Pages 10-11, 15 and 24 of its reply).

Tt has further submitted that “the reference w Mahi walers made by the Hon’ble
Tribunal in its Report is only for the lim'tcd purpose of allocating 27.25 MAF of Narmada
Waters betwezn Madhya Pradesh and Gujarat and not for adjudicating claims of Gujarat
and Rajasthan in Mahi waters.” (page 43 of its reply).

Madhya Pradesi’s Reply

Madhya Pradesh has submitted that the agreement between Gujarat and Rajasthan
of March 1966 (R/90) is only a bilateral agrecment. It does not and cannot entitle Rajas-
than to make a claim on Narmada waters over and above the 0.5 MAF allocated to it by
the agreement dated 12th July, 1974 (page 107 of its reply).

It ha< further submitted that “the findings of this Hon'ble Tribunal regarding the
Mahi command under question are ¢lear and there is no case, for giving any clarification or
modification as sought by Rajasthan.” {page 113 of its reply).

Maharashtra’s Reply

Maharashira has stated that “the said agreement of 1966 provides for areas in Mahi
basin to be fed from the Narmada waters and this part of the agreement is invalid, illegal
and therefore not workable.  Any arrangement concerning utilisation of Narmada waters
bas to be by an agreement between alf the concerned Siates of Madhya Pradesh, Maha-
rashtra and Guijarat and not by an agreement between Gujarat and Rajasthan alone.

The clause: in the agreement regarding transferting at a later date the Mahi areas to
the Navagam canal command are thus not valid and binding on the concerned States who
were not a party to the Agreement; and neither the party States in the Narmada water dis-
pute nor the Narmada Water Disputes Tribunal is bound in any way to take cognizance of
these clauses of the agreement,  Rajasthan’s whole argument based on these clauses of
this agreement is untenable and invalid." {page 112 of its reply).

6.1.3 Order (f The Tribunal—Paragraph 7.6.18 of the Report has to be viewed
in the context of the appraisal which the Tribunal was making of the requirement and
availability of water for the party States from afternative sources. The figures for Mahi
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river have been discussed in the Report for purpose of reasoning on the issue of aliernate
sources and there is no decision of the Tribunal op the apportionment of waler of the Mahi
river between the concerned States.

The Tribunal has, in dealing with Points 10 and 12 of the Reference of Madhya
Pradesh clarified that within its allocated share of water each party State is {ree to make
such changes in the pattermn of water use and in the areas to be benefited within or outside
the Narmada basin in its territory as it may consider necessary.

In view of the above clarification no change is necessary in the Report.

6.2.1 Point 2 (Pages 28-34 Of The Reference)—Rajasthan has averred that the
apportionment of cost of Navagam Canal between Rajasthan and Gujaral should be on
cusec-mile basis alone on the slope fixed by the Tribunal instead of Rajasthan being requi-
red to bear the incremental cost due to a flatter gradient prescribed by the Tribunal than
that proposed by Gujarat in addition to sharing of the cost on cusec-mile basis for the
gradient proposed by Gujarat.

Gujarat’s Reply

Gujarat. has submitted that Rajasthan has in the name of seeking clarification really
sought reconsideration or review of the allocation of costs of Navagam Canal between
Gujaral and Rajasthan. (page 49 of its reply).

It has further submitted that “the submission of Rajasthan does not take into consi-
deration the fact that the waters from dam at Navagam cannot reach Rajasthan vnless it
satisfies the irrigation needs of the area crossed by the Navagam Canal before reaching
Rajasthan. Gujarat, therefore, submits that the prayer of Rajasthan should be rejected.”
{page 52 of its reply).

Madhya Pradesi's Reply

~ Madhya Pradesh has offered no commenis on this point as it considers that the
sharing of the cost of the Navagam Canal is the concern of Gujarat and Rajasthan. (page
125 of its reply).

Meharashtra’s Reply
Maharashtra has offered no comments on this point.

6.2.2 Order Of The Tribupal.—The Tribunal! has prescribed a flatter yradient for
the canal than that proposed by Gujarat mainly to secure flow irrigation in most of Rajas-
than's command area.  With the gradient proposed by Gujarat, the area served in Rajas-
than would be 1.62 lakh acres by flow and 2.05 lakh acres by lift.  With the gradient pres-
cribed by the Tribunal, the corresponding figures would be 3.16 lakh acres by flow and
0.51 lakh acres by lift.  The accrual of benefit to Rajasthan and its liability to pay for
such benefit has to go hand in hand.  The contention of Rajasthan is, therefore, not
acceptable.  No change is necessary in the Final Order on this account.

6.3.1 Point 3 (Pages 35-36 Of The Reference).—Rajasthan thas suggested that
Gujarat and Madhya Pradesh should inform the Narmada Control Authority whenever sur-
plus water in the filling period is anticipated based on gauge readings at Punasa and up-
stream of Navagam instead of when water actually starts going waste to the sea.

Gujarat’s Reply

Gujarat has submitted that “it will perhaps be difficult to anticipate whether there
will be surplus water in the filling period on the basis of gaupes being observed at Punasa
and upstream of Navagam.” It has further submitted that “the Homble Tribunal may
consider the submission of Rajasthan as it deems fit.” (page 53 if its reply).

Madhya Pradesh’s Reply

Madhya Pradesh has submiited that “Rajasthan’s plea in the matter may be rejec-
ted.”(page 127 of its reply).
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Maharashtra's Reply

It is Maharashtra’s submission that surplus water in filling period or spills below
the last reservoir in Madhya Pradesh does not connote water surplus to the system, as it is

only when Sardar Sarovar dam is spilling after generation of full power that there 15 excess
for utilisation by the States. (page 114 of its reply).

6.3.2 Order Of The Tribunal.—Whenever gauge readings at Punasa or at gauging
stations downstream of it give a reliable indication that water is likely to spili at Sardar
Sarovar Dam to an extent which would result in wastage to sea, it would be in order 1o
take anticipatory action in utilising to the extent feasible water that would otherwise go
waste 1o sea.  The first sentence of the second paragraph of Clause IV, Sub-clause 5 in
the Final Order should therefore be modified to read as under:—

“Gujarat is, therefore, direcled that whenever water starts going waste to sea
without generating power or hased con the information received from upstream
gauging stations. it anlicipates that water would so go waste, it shall inform the
Narmada Control Authority (hereinafter referred 10 as the Authority) and
designated representatives of all the concerned States.”

6.4.1 Poit 4 (Page 37 Of The Reierence).—Rajasthan has sought clarification that
excess utilisation by Gujarat and Rajasthan owing (o inability of Madhya Pradesh to use

its share should not require any adjustment in the following year as no shortage would
have been caused to Madhya Pradesh.

Gujarat's Reply

Gujarat has submitted that such excess utilisation should not be required to be ad-
justed in the following year. (page 55 of its reply).

Madhya Pradesh's Reply

Madhya Pradesh has submitted that under Clause IV ($v of the Final Order use of
surplus water guing wasle 10 sea by the States including Gujarat and Rajasthan is provided
for. Madhya Pradesh will not be fiee to use Narmuda Waters as it likes. It has pointed

out that “no further provision in the Fingl Order of this Hon'ble Tribunal is, therefore,
called for.” (page 128 of its reply).

Maharashira's Reply

Maharashtra has submiited that “the Tribunal cannot sit in appeal vver its own
decision and that what Rajasthan seeks Lo do is not permissible under the statutory scheme
of the Inter-State Water Dispules Act, 1956 and has further submitted that “any with-
drawals by a State in excess of its authorised share. for any reason at any time, should
be accounted for and adjusted in the following year.” {page 115 ol its reply).

6.4.2 Order Of The Tribunal.—1f for any reason Madhya Pradesh is unable to use
its share of water in any year and thal water cannot be stored in any reservoir thereby
spilling at Sardar Sarovar, such surplus water shall be disposed of as in Clause [V (5) of
the Final Order as modified under Point 6 of Reference of Gujarat. Therefore, no further
change is necessary in the Final Order.

6.5.1 Puoint 5 (Pages 3839 Of The Reference)—Rujasthan has sought clarification
as to the manner in which utilisation is to be measured and excess and shortage adjusted in
the case of Maharashira.

Gujarar's Reply

Gujarat has submitted that the measurement of utilisation by the various States and
adjustment of excesses and shortages are to be done as per detailed procedure that may be
prescribed by the Narmada Control Authonty. (Page 56 of its reply).

Madhya Pradesh's Reply

Madhya Pradesh has submilted that Maharashtra cannot make use of the carryover
capacity in the valley, except for power generation at Sardar Sarovar power house.

Madhya Pradesh has further submitted that the method of measuring utilisation {rom
mediuvm, minor and pumping schemes has been laid down by the Hon'ble Tribunal and
no further directions are necessary. (page 128 of its reply).
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Maharashir@'s Reply

Maharashtra has submitted that it proposes to utilise its share of water by construct-
ing small storage works and pumping schemes, and guidelines for water accoun ing for
minor irrigation works and pumping schemes have been set out by the Tribunal anl there-
fore there should be no difficulty in accounting for the utilisation in Maharashtra. (page
105-106 of its 1eply).

6.5.2 Order Of The Tribunal.—Item (vi} of Clause IX of the Final Order lavs down
the procedure for figuring out the utilisation of water in a year by the party States and
that includes Maharashtra.

The excess and shortage in a year has to be shared by Maharashtra, like other party
States, as provided under item (ii) of Clause IX of the Final Order, which reads: —

*“(i1) Surplus or deficit utilisable supplies in a water year shall be shared to the
extent feasible by the party States in the same proportion as their allotted shares
in (i) above.”

Owing 1o constraint ol location, it is possible that the exicnl of excess or sho-tage in
Maharashtra may not correspond 1o that in the rest of the river valley, It is for this
reason that the sharing has been ordered within limitation of “to the extent feasible,”

No change is necessary in the Final Order on this account.

6.6.1 Advice OF Assessors.—We have consulted our Technical Assessors, Dr. M. R.
Choptra, Shri Balwant Singh Nag and Shri C. S. Padmanabha Aiyar with regard to the
subject matier of this Chapter.  They advise us that they all entirely agree with the views
expressed by us and the Orders passed by us on all the points dealt with in this Chapter.



CHAPTER VII
ORDER AS TO COSTS AND OTHER INCIDENTAL MATTERS

7.1.1 Order As To Costs—Directions for costs with regard to the reference under
Section 5(1) of the Inter-State Water Disputes Act, 1956, were given in Chapter XIX of
the Original Report.  We propose to give similar directions for costs with regard to the
references under Section 5(3) of the said Act.  For this purpose, we direct that in Clause
XV of the Final Order the following modifications be made : —

(a) The existing Clause XV will become Clause XV, Sub-clause (i};

(by At the end of the said Sub-clause (i) of Clause XV, the following sentence be
added : —

These directions relate to the references under Section 5(1) of the Inter-
State Water Disputes Act, 1956;

(c) After Sub-clause (i) of Clause XV, the following Sub-clause (ii) should be
added: —

“(il) The States of Gujarat, Madhya Pradesh, Maharashtra and Rajasthan
shall bear their own costs of appearing before the Tribunal in the references
under Section 5(3) of the said Act. The expenses of the Tribunal in respect of
the aforesaid references shall be borne and paid by the States of Gujarat, Madhya
Pradesh, Maharashtra and Rajasthan in equal shares”.

7.2.1 Acknowledgements—In the first place, we desire to express our high appre-
ciation of the valuable advice and assistance given by our Assessors, Dr. M. R. Chopra,
Shri Balwant Singh Nag, Shri Padmanabha Aiyar, Dr. Ambika Singh and Dr. Hukeri.

We must also express our indebtedness to all the learned Counsel appearing on
behalf of the party States and the Union of India tor the very careful and elaborate argu-
ments they have addressed in this case.

We should also like to place on record our appreciation of the excellent work done
by the officers and staff, both on the technical and administrative side. Shri P. R. Bose,
Secretary of the Tribunal and Shri N. K. Sarma. Technical Director have been conspicuous
in the discharge of their respective duties with great merit and dedication. It would be
invidious to mention individuals from among the members of our staff but the Tribunal
would like to place on record its high appreciatioa of the high quality of the work and
single minded devotion displayed by each and every member of the staff.
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CHAPTER VIII

The modifications deemed o be made ‘n the Report of the Tribunal (except the

Chapter 111
In Table 3:1
In Table 3-3

Final Order) forwarded under Section 5(2) of the Inter-state Water Disputes Act, 1936, as a

result of the explanation/guidance given by the Tribunal under Section 53 of the said Act
are set forth below: —

VOLUME I OF THE REPORT

Item 2 Col 4, substiture “'640" for “594™
" Col. 5, substitute “640" for **594*
Item 3  Col. 4, substitute “N.A." for “2270"

” Col. 4, subsriture “'N.A™ for “2021™
" Col. 4, substitute “N.A", for *'80"
w  Col. 4, substiture "N A" for *30*

w  Col. 5, substitute **3820™ for “4401"

Total
Add Tootnote :

In the footnote to Table 3-3

In Table 3- 16

[ L1} t

Io the footnote to Table 3-16

Chaprer IV
In Paragraph 4-

Chapter V

In Paragraph 3-
In Paragraph §-

” 1] "

117

3.2
81

" ,» In the tabulation of
CA of Gujarat.

" v "
In Paragraph 5-
In Paragraph §-
" " "
In Paragraph 5-
" ”» "
" " "
In Parzgraph 5-
o e "
" " "

In Paragraph §-

B3

83

8B

8%
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substitute 37,610 for “'3R,145"

“The statewise areas are as per figurcs agreed to by the States before
the Tribunal (Ex. C4)".
subsrirute “*8%,858*" for “'85859"
substitute, 1,658 for *1,518™
substitute 9,894 for 11,399
substitute *97,410" for “'98,796"

De'ete “Report of the Trrigation Commission, 1972, Vol. IT], Part I
page 123

Add “as Per figures agreed to by the States before
(Ex. T4y,

substirute **1- 7657 for *2- 33"

substirine **10- 035" for 10 60

Defete “Irrigation Commission Report Vol. T, Part I, page 337.™

Add **As per figures agreed to by the States before the Tribunal
(Ex C-9)™.

the Tribunal

substitute *30th June” for “3Ist Junc™.

substitute *'81+357 lakh acres" for “81-357 acres™.

substitiute ©*7- 5037 for “7-44"
substitute “1- 174" for “11- 110",
suhstituge *'6- 300" for *'6- 236"

substitute 6 300" for *'6- 236"

substitute *S2- 227" for '*57- 291",
substitute “*3-R94°* fur **4- 178",
substitute *2-920" for *'3-133" (at two places)

substitute **57- 227" for “57- 291",

substitite V60 1477 for “60-424"

substitute V'60- 147" for "60- 424",

substitute 9 022" for 9064,

substitute **51-125" for "*51-360™

substiture 51+ 125" for “*51-36™ (at two places).
substitute *'1+329™ for “'1-34™.

substitute "*49- 796" for *50- 02"

substitute 49+ 196" for **50-02" (at two places)
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In Statement 55, Jtem 3 substlture “*2-92" for ©*3-133™,
substiture *0 236" for *0- 253"

" " " substitute “4- 862" for “4-872"
In Statement 5-5 Item 4 substiture "0+ 729" for “0- 739"
. " " sebstiture *4- 133" for “4- 147"
In Statement 55 Item 5 substitite ©'0- 107" for *'0- 149"
" " . substitute **4-026™ for *3-998"
In Staternent 5-6 Trern 2{d) substiture *'1- 174" for 1- 110"

substitute 6+ 300" for *'6+ 236 (at two places)
substiture 57 227" for “'57- 291"

" " w ltem 3 substiture ©*3- 894 for “'4- 178"

substitute *2-92" for “3:133"

substitute “60- 147" for “60- 424"

o " . ltem 4 substitute 60~ 147" for 60 424"

substitute *9-022" for *'9- 064"

substitute “*51-125" for “‘51- 360"

" . w ftem § substitute *'1- 329" for “'1- 340"

substitute '49- 796" for “50- 02"

Chaprer VI
In Paragraph 6-5-3 substitute **'49- 796 for *'50- 02"
659 substitute **'49- 796" for **50- 02"
substiture 10+ 878" for *'10-927"

113 1"

" LY

Chapater VIII

In Paragraph 7-9-8 substitute 1, 17,370 “for *1,11,070"
substiture **7,50,370" for **7,44,070%

3] " "

Chapter IX

In sub-para of Paragraph 9-9-6 substicute 10 878" for **10-927
substitute 11+ 655" for “*11-694
" 1 " substirute '*31-065" for **31+ 1

In Paragraph 9:9-7 substitute *11- 655" for “11- 694
substitute ©'62+ 5" for *'62-41"

Insgrf ;upto Sardar Sarovar dam site” betweon the words “that’
and “‘the™

substitute 544" for ‘180"
substitate “*1-60%" for “0-53%"

" " +r

. " "

" ™ - substitue 32,798 for **33,150"
" " " substitute *'96,55°%" for *97-59%"

At the end of Paragraph 9.10.8 (Item (i) /nsert new sub-paragraph:—-

“Further, 1t 15 clarified that the apportionment rclates to actual withdrawals and not
consumptive use™.

(3}

” {Item (5) Delete sub-paragraph: —
“Gujarat is, therefore ...... presumptive rights’.

Add a sub-paragraph:—

“Gujarat is, therefore, directed that whencver water starts going waste to sea without
generating power. or based on the informaticn received {rom upstream pauging stations, it
anticipates that water would so go waste, it shall inform the Narmada Control Authority
(hereinafter referred to as the Authority) and designated representatives of all the con-
cerned States.  Guiarat shall also inform them when such flows cease. During the period
of such flows. the party States, whose reservoirs zare spilling and the spill water cannot be
stored elsewhere may utilise such Rows from the said reservoirs as they like and such utili-
sation by the party States will not count towards allotment of supplies to them, but use of
suchk water will not establ'ch any prescriptive rights.”
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At the end of Paragraph 9.10.8 after Item (5)—Add as Item (6): —

“(0) Within its share of water, cach party State is free 10 make such changes in the
pattern of waler use and in the arcas 10 be benefited within or outside the Narmada Basin
1L its territory as it may consider necessary”.

In Paragraph 9.11.9 substitute “the date of publication of the Decision of the Tri-
bunal in the Othcial Gazeute” for “the date of the Order of the Tribupal”,

YOLUME I OF THE REPORT

Chaptcr X

In Paragraph 10.15.1, add at the end “Gujurat anc Rajasthan shall be at liberty to
decide the canal capacity required by cach in the lignt of water which would be ¢xpected
to be available within their share™.

In the last Paragraph substitute “10.16.1" for "10.15.1"

In Anncxure X-5 in the footnote, swbstityte “paragraph 10.10.10” for “Page 24 of
note on FSL of Canal™ (at two places).

Chapter X1
In Paragraph 11.16.13 substitute “Sardar Sarovar” for “Navagam™.

In Paragraph 11.16.13 add a scntence “Gujarat shall take up and complete  the
construction of the dam accordingly™ after the seatence ending with ‘Maximum Water
Level + 460",

In Statemeni 11.11, Below the footnote add the following: —
“Explanatory notes on columns of Working Table of Sardar Sarovar:

In preparing the Working Table for Sardar Sarovar to determine the storage reguired
for regulation-cum-carryover, 1wo syntheiic years have been constructed; a surplus year
which fully fills the carryover capacity and the succeeding lean year which becomes success-
ful by utilising the fult carryover siorage. They are nol based on agreed inflow serjes.

The columns in the Working Table are explained below: —

A—Surplus year after a lcan year—

In the synthetic surplus year, the yield in the valley is taken to be 37.58 MAF
{29.29 + B.29 carryover). In a year of 75 per ccnt dependable flow, the inflow from the
entire catchment above Sardar Sarovar dam is 27.01 MAF and that below Maheshwar 2,96
MAF. Therefore, the proportionate yield in the synthetic surplus year below Maheshwar

2.96
would be 4.12 MAF 2'—7—07 X 37.58). The use¢ below Maheshwar is 1.852 MAF

leaving a balance of 2.268 MAF.

Column 2, Storage at start of month:—The surplus ycar has been assumed to
commence with empty reservoir and cnd up with the carryover capacity of 2.81 MAF [uliy
filled.

Column 3, Release from Maheshwar:. —The yield below Mahceshwar leaves 2,268
MAF after use of 1.852 MAF as shown hereinabove. The reservoir is proposed 10 have a
full carryover of 2.81 MAF after use of 10 MAF by Gujarat and Rajasthan including
evaporation loss.  Therefore, the water which will pass down from Maheshwar is 10.542
MAF (10.00 + 2.81--2.268) which is shown as the tolal of Col. 3. In a 75% year, 0.677

8.22
MAF T—z‘ per month is assumed as the average regulated release.  The same

release is assumed in the months of July and August as it would not be known during these
months whether the year is a surplus or a lean year. The releases from November to
June are also assumed at the rate of 0.677 MAF. The balance quantity of 3.772 MAF
{10.542—10 X 0.677) is considcred as the surplus inflows which spill over Maheshwar in
September and October as unregulated flows,
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Column 4, Net inflow from catchinent below Maheshwar:—The available inflow of
2.268 MAF has been distributed moninwise in the same proportion as the inflow between
Mortaka and Gurudeshwar (MP-312, Volume V Page 86 on the basis of 22 years average).
The requirement of Maharashira of 0.25 MAF has been assumed to be drawn in the three
months of Avgust, Sepiember and October. This assumes that utilisation by Madhya
Pradash is so regulated as not to disturb the monthly natural pattern of flow nto Surdar

Sarovar.

Column 5, Needs 0f Surdar Savovar:—As worked out under Statement [1.10.

Column 6, Storage at the end of the month:—It is considered that the full carryover
storage of 2.81 MAF is secured at tie end of the year,

B—Deficit year made successful by use of full carryover
In a deficit year the yield in the valley i assumed to be 21.0 MAF (29.29—8.29) and

: . 2.96
the yield available below Maheshwar pro rata would be 2.30 MAF (.. 701 % 21.00).

The net yield available below Maheshwar works out to 0.448 MAF (2.30—1.852 use below
Maheshwar). Thus the releases needed from Mahcshwar are 6.742 MAF (10—0.448—2.81).
The carryover of 2.81 available from the previous year is completely used up.

Column 2, Storcge at the start of tiie year: —Reservoir has been assumed with full
carryover of 2.81 MAFE.

Cclumn 3, Relewses from  Maheshwar :—Releases from Maheshwar in the four
monsoon months are considercd to be 0.677 MAF as tor a normal year. At the cnd of
the monsoon period, the available supplics are 10 be reviewed and the water 10 be let down
eacin month determined. The releases in April, May and June are adjusted to suit the
irrigation needs as there is no stored water left in Sardar Sarovar in these months.

Colump 4, Net inflow catchnieny below Maheshwar: —This has  been calculated
as explained in Column 4 of Surplus Year with an avaiability of 0.448 MAF,

Column 5—As worked out under Statement 11.10.

Column 6—The full carryover storage of 2,81 assumed at the starl is [ully utilised
leaving the reservoir empty.”

Chapter XIV

In Paragreph 14.9.1 Ttem (8)—add at the end “If and when Sardar Sarovar power
complex gets linked with the Regional or National Power Grid, the operation of the Sardar
Sarovar power complex will be governed by such altered system conditions. But in that
event the Nurmada Cornirel Authority should arrange to take such steps as are necessary to
enzble the three States of Gujarat, Madhya Pradesh and Maharashira tc get their entitle-
mc:int of power and energy frem the Sardar Sarovar power complex according to these
orders.

In Paragraph 14.9.1, Item (10) substitute “The party States shall make available in
annual instalments their share of funds required according to approved construction pro-
gramme and take all the necessary steps (0 complete the Sardar Sarovar dam within ten
years of the date of publication of the Final Order and Decision of the Tribumal in the
Official Gazette.” for the semtence “This umount shall be paid in annual instalments until
the capital works are completed,”

Statement 14.3, Revised as in Chapter III of Further Report.
Annexure XIV-8, Revised as in Chapter III of Further Report,

Chapler XV

In Paragraph 15.2.3, add at the end of item (ii) “The surplus water shall first be
utilised for filling up the reservoirs to capacity and surplus water shall be utilised for irri-
gation and other purposes only after that hus been ensured’.
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1n Paragraph 15.2.3, Item (v). add at the end of first sentence “subject to water being
available in the storages in Madhya Pradesh ailer taking into account the proportionate
requirements of Madhya Pradesh.”

In Paragraph 15.2.3. licm (vii, @dd sub-para at the end “The water drawn [rom
Sardar Sarovar for use in Mudhya Prudesh and Maharashtra, «s the case may be shall reck-
on against the share of water of that State”,

Alter Paragraph. 15.8.3, inscrr a new paragraph “15.8.4 Madhya Pradesh shall 1ake
up and complete the construction of Narmadasagar dam with FRL 262.13m (860 ft) con-
currenlly with or earlier than the construcuon of Surdar Sarovar dam.”

Chapter XVI

In Paragraph 16.4.1 Clause 11(2), sunstitute “as also those affected by the backwater
effect resulting trom MWL 460 (1.” for “mncluding backwater effect™.

In Paragraph 16.4.1 Clause 111:2), Deicte last two sentences “Madhya Pradesh......
by them.™

In Paragruph 16.4.1 Clause LV(\} substitute 6147 for 7366
- “158™ for 173"
. “456"  for 467

In Paragraph 16.4.1 Clause IV(7). add at the end of the first sentence “the irrigation
facilives being provided by the State in whose territory the allotied land is siluated”.

In Paragraph [6.4.1 Clause V(2ZKi), in the last sentence substitute “the area affecled
by backwater resulting tfrom MWL for “backwater ellect”.

In Paragraph 16.4.1 Clause V(2).i), substiimte “as also those affected by the back-
waler effect resulung from MWL™ for “including backwater cffect”.

In Paragraph 16.4.1 Clause V(5), in place of the existing Clause subsiitire “Gujarat
shall pay to Madhya Pradesh and Maharashtra in accordance with the respective Land
Revenue Codes, the amount of land revenue, payable every year for the lands in their
respective lerriiories acquired for Gujurat or conveyed o it, al the rates prevailing in
Madhya Pradesh and Mabarashira respectively from iime to time.”

In Paragraph 16.4.1 after Clause Vi5}, insert new Clause “V(6): Madhya Pradesh
and Maharashtra, as the case may be, shall remit each year 1o Gujarat any revenue which
they may derive from the cultivation of lands which get periodically exposed in Sardar
Sarovar, after deducting collection charges for the same.”

In Paragraph 16.4.1 substitute V(1) for “V(6)”

1 " v Substitute “V(8)" for “V(T)"
" ”» w  substiture V($)”  for <V(B)"
. " o Ssubstitute <V(10)” for ¥V(9)"
" " v substitute ©V(11)" for “V(1O)"
» . »  Substitue ~V(12)” for “v(t1)*

Chapter XVII

After Paragraph 17.2.7, insert new paragraph “17.2.8 Madhya Pradesh and Maha-
rashtra shall contribute a pro rate share 1o the imrigation compoment of the cost of Sardar
Sarovar dam as also towards its operation and annual maintenaoce, for water drawn from
Sardar Sarovar for use in their territory. The pro reta share shall be in propertion of the
quantity of water so drawn to 9.5 MAF. The amount so contributed shall be credited to

[

Gujarat and Rajasthan in the ratio of 18 : 1™
In Paragraph 17.3.1 substitute “17.2.87 for “17.2.7"
Chapter XVIlI

In Paragraph 18.6.1 Clause 1/2). add “Power Department or the State Electricity
Board™ between the words “lIrrigation Department™ and “appointed”.

In Paragraph 18.6.1 end of Clause 42), add “However, if any particular item under
this clause cannot be disposed of at two Successive meetings owing to the absence of one
or more members from the party States it shall be disposed of uader Clause 3.”

In Paragraph [B.6.1 Clause 7. delcte last sentence “The costs of construction,........
are shared”,
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Ia Paragraph 18.6.1 Clause 7, WNumber the existing paragraph as Clause 7(1).

In Paragraph 18.6.1 Clause 7, insert new Clause “7(2) The costs of construction of
the storages, power installations, diversion works, head-works and canal networks shall be
borne wholly by the State Governments in whose territory the work is located except for
works whose cost has been ordercd by the Tribunal to be shared between two or more
parly States. Wiere the capital cost 1s thes shared, the operation and maintenance cost
shall also be sharcd in the same proportion.”

In Paragraph 18.6.1 Clause B(3)i), add “the Central Electricity Authority” between
the words “Central Water Commission” and “and Planning Commission™.

In Paragraph 18.6.1 Clause 3(5), delete at the end “and within reasonable Lme.”

In Paragraph 18.6.1 Clause 13, add at the end “In urgent cases the Chairman of the
Review Commiltee may on the application of the party State, grant stay of any order of
the Authority pending final decision on review”.

In Paragraph 18.6.1 Clause 14(3), add at the end "It is expected that the decisions
of the Review Committee will be by consensus. Failing consensus it shall be by
majority of votes of members including the Chairman.”

In Paragraph 18.6.1 Clause 15, in place of the existing clause, substitute “Clause 15:
Construction Qusside Jurisdiction Of The Authority.

The planning and construction of the projects will be carried out by each State
through its own agencies, save and except to the extent prescribed in Clause 16."

In Paragraph 18.6.1 after Clause 15, inserr new Clguse 16. “Clause 16. Supervisory
Function Of The Authority Over Construction Of Sardar Sarovar Project.

(1) The four party States have financial commitment in respect of Unit [—Dam and
Appurtenant works of Sardar Sarovar project and three of them, numely, Gujarat, Maha-
rashtra and Madhya Pradesh have such commitment in respect of Unit 1II—Power complex
of the Project. With a view to ensuring efficient, economical and early execution of these
units of the project, and taking into account the fAnancial commitments of the party States,
it is desirable and necessary that a Construction Advisory Committee should be constituted
for the purpose.  We, therefare, order that such an Advisory Commitiee to be called Sardar
Sarovar Construction Advisory Committec should be set up within three menths from the
date of publication of the Decision of the Tribunal in the Official Gazette.

(2) The Construction Advisory Committee shall have a whole-lime Secretary of the
rank of Chief Engineer to be appointed by Union of India and such other staff as may be
necessary.

(3) The Committee shall comprise—
(i) The Secretary to the Government of Ind'z, in charge of Irrigation—Chairman.

(ii) Chairman, Central Water Commission (CWC), or 2 Member of the CWC
representing him in case the Chairman is unable to attend a meeting.

(iii} Chairman, Central Electricity Authority (CEA), or a Member of the CEA repre-
senting him in case the Chairman is unable to attend a meeting.

(iv) Chairman, Narmada Control Authority (NCA) or an Independent Member of
NCA representing him in case the Chairman is unable to attend a meeting.

(v} Joint Secretary {(Financ’al Adviser) in the Union Ministry of Agriculture and
Irrigation (Department of Irrigation).

{vi) Secretaries in charge of Finance Department of Governments of Madhya Pradesh,
Gujarat, Maharashtra and Rajasthan.

(vii) Secretaries in charge of Irrigation Department of Governments of Gujarat and
Rajasthan.

(vii) Secretaries in charge of Power Department of Madhya Pradesh, Maharashtra
-+ and Gujarat.
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(ix) Secretaries ‘3 charpe of Revenue Department or any other department concerned
with land acquisition, of Madbya Pradesk, Maharashtra and Guijarat.

(x) General Manager or Chiet Engineers of Gujarat in charge of the project and
Chief Engineers of Madhya Pradesh, Maharashtra and Rajasthan concerned with
the project.

{x1) Chairman, State Electricity Boards of Madhya Pradesh, Matrarashtra and
Gujarat.

(xii) Financial Adviser, Sardar Sarovar Project. The Charman may ¢o-opt any
other MemUer for any particular meeting.

{4) The Sardar Sarovar Construction Advisory Committee shall: —

(i} scrutinise the project estimates prenared for these works. advire necessary modi-
fications and recommend the estimates for the odministrative approval of the
concerned Governments;

(ii) examine and make recommendation on a!l pronosals pertaining to technical
features and desipns as may be referred to it by any of th~ party States and
where nccessary consult experts for the purpase;

{(1it} examine and make recommendation on the programme of const-ui-tion of diffe-
rent parts of the project in a co-ordinated manner. keeping in v 2w the funds
available, the cconomics of the project and the desirability of obtrining quick
results;

(iv) examine the requirement of funds for the construction of works aod other pur-
poses according to the approved programme and make necessary recommenda-
tions;

{v) examine and recommend. from time to time, the delecation of such powers,
both technical and financial, as it may deem necessary for the efficient execu-
tion of the project, to the General Moanarer/Chief Fnegineer<, Superintending
Engineers. Fxecutive Engineers and Suh-Divisional Officers enpaced in the axe-
cution of the project;

{vi) examine and, where necessary, recommend specifications for various classes of
work;

{vii) examine and make recommendation on all sub-estimates and contracts. the cost
of which ercceds the powers of sanction of the General Manager/Chief Engi-
neers,

(viii) review proesresc reports, both for works and expenditure from the  Gensral
Manaper/Chief Eneineers and recommend, where necessary, steps 1o be taken
to expedite the work.

(5) The headquarters of the Construction Advicory Committee will be fixed by the
Committee.

(6) The Construction Advisory Committee will frame rules recarding procedure and
delzpation of power for the purpose of carrving out its business.

(7} The recommendations of the Construction Advisory Commitee shall be con-
veyed to the Governments concerned bv the Committee and copies sent to the
Review Committee and Narmada Control Authority for information.

(8) The recommendations of the Construction Advisory Committee shall normally
be accepted by the State Governments concerned. In the event of anv disacree-
ment. the matter shall be referred to the Review Committee and the dcision of
the Review Committee shall be final and binding on all the concrmed States.

In all matters relatine to the construction of the Sardar Sarovar Dar ard appurte-
nant works (Unit 1), Power House and generating mochinerv (Unit TITY and
Transmission lines 1o feed power to Madhya Pradesh. Maharashtra ard Guiarat
upte the next substation in each case, the Narmada Cortrol Authority will
carry out anly snch functions as do not specifically devolve upon the Construc-
tion Advisory Committee set up under Clause 16.
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(9) The Construction Advisory Committee will be dissolved after three years of the
completion of construciion of Units T and IT of the Sardar Sarovar Project. The
post-construction management of Units 1 and III will be by Gujarat under the
supervision of the Narmada Control Authority.

{10) The expenditure of the Conutruct.on Advisory Committee will be borne by the
four States of Madhya Pradesh, Gujarat, Maharashtra and Rajasthan equally.

In Paragraph 18.6.1 Clause 16, subsfitute “Clause 177 for “Clause 16™,
1n Paragraph 18.6.1 Clause 17, substitute “Clause 187 for “Clause 17"

In Paragraph 18.6.1 Clause 17, delete the words “in CMP 234 of 1977 and CMP 201
of 1977 1in the first paragraph.

Delete the phrase “in terms of the CMP's in second paragraph and substitute “ac-
cordingly” in its place.



CHAPTER IX

FINAL GRDFR AND DECYSICGN OF iLE NARMADA WATER DISPUTES
iRIGUNAL

In Chapters 1 10 VIHI of this Further Report, Volume [. the Chairman of the
Tribural. Shri V. Ramaswami, ard Member. Shri M. R. A Ansari, have expressed their
cpinion on all the important points arising in th=se References.  Shri A. K. Sinha. another
Memoer. has expressed on a few poicts u somewhat different ophiton which is reproduced
in Volume 11 of this Further Report.  In a.cordunce with the majori'y opinion, the Tribunal
gives the following modified Tecisica under Secticn 5(3) of the Inter-Stale Wurar Disputes
At 1956 read with Sec.ion 5(4) of the same Act.

Finagl OrJer und Decision of the Tribunal

CLause 1.--Dawe of {ommg Into Operation ¢f The Order.
4 n

This Order shall come into operaiion on the date of pubiication of the Decision
of this Tribunal in the Oflicial Gazetie under Sectinn 6 of *“2 Inter-State “water Disputes
Ace, 1956,

Cuause 1l —Defermination Of The Usilivable (omtum OF Normada Waltcrs Ar Sordor

Sarovcr Dom Site.

The Tribunal kereby determines that t-e v ilisable quantum o! waters of the Narmada
at Sardar Sarovar Dam Site on the basis of 75 rer cent deperdibility should be assessed
at 28 Miilicn Acre Feet '34.537.44 M.cum.’.

CLause 111.—-Apportionment ()f The Utilitubl. Quantum Of Narr-adu W aters.

{1) The Tribunal hercby orders that cut of tire wiilisable guantum «f Narmada waters,
{a) Madhya Pradesh is entitled to a share of 18.25 Million Acre Feet (2251101 M.cum.),
(b} Gujarat is entitled to a share of 9 Million Acre Feet (11,101.32 M.ciLm.:. (¢} Rajasthan
is cntiilled to a share of 0.5 Million Acre Feet (61674 M.cum,) and {d) Maharashtra is
entitled 10 a share of 0.25 Miliion Ac-e Feet (208.37 M.cu.m.}:

t2; Further, it is clarificd that the apportionment relates to acteal withdrawals
an? nut consumpltive use;

(3) Within its share of water. each pariy Staw is free to make such changes in the
pattern ol water use and in the areas to be heacfited within or ous’de the Normada basin in
is lerritery as it may consider necessary.

CLAUSE IV —QOrdrr With Regard ' Exc- 55 'Vatcrs and Sharing Of Distress.

t1y The utilisable flow of Narmada in evcess of the 28 Miilion Acre Feet (34.537.44
M.eoum.) of utilisable ficv. in any water year, ie. from Ist of July to 30th of lune of
next calendar year is apporticrned in the following ratios of allocation ie., 73 fcr Madhya
Pradesh, 36 for Gujarat, 1 ‘or Mazhirasitra ond 2 for Raijasthan:

12) In the even of the availoble wutilisable waters for oMosation in any water year
from 1st of July to 30th Junc of the next calendar year falling sho-t of 28 Million Acre Feet
(3453744 M.cum,), tie shorlage should be shared batween the vartious States w1 the ratio
of 7} for Madhya Pradesh. 36 for Gujarat, 1 for Maharashira and ? for Rajasthan:

(3} The available utilisable waters in & water year w'lj inclode the waters carried over
frorn the previous water vear as assessed on the st of July on the basis of stored waters
available on that daie;

(4) The available wilisable waters on any date wili be inclusive of return flows
and exclusive of losses due to evanoration of the various reservoirs;

{5} It may he mentioned that in many years there will be surplus water in the
filling period afte- meeting the storage reguirements and withdrawals during the period.
This witl flow down to sea. Cnly a portion of it will be wilisable for generating power at
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Sardar Sarovar river-bed power-house. and the 1est will o waste. It is desicobic hat water,
which would go waste without even generating power at the lost river-bed nower-house,
should be allowed to be utilised by the party States to the extont they can.

Gujarat is, therefore. directed that whenever wa'er siaris going waste to sea withoul
generating power, or hased on the informatich received from upstream gauging siations,
it anticipates that water would so go waste, it shall inform the Warmada Control Authorily
{hereinafter ref2rred 1o as the Authority) and designated representatives of all the concerned
States. Guijarat shall also inform them when such flows cease. During the period of such
flows, the patty States. whose reszrvoirs are spilling and the spill water cannot be stored
elsewhere, may utilise such Tows from the said reservoirs as they lik: and such utilisation
by the party Stales will not coum towards allotment of supplies 1o them, but use of such
water will not establish any prescriptive rights.

CLAUSE V.—Period Of Operation Of The Order Qf Apportionment.

Our Orders with regard to the eguitable allocation in Clauszs I and [V are nade
subjecl to review at any time afler a period of 45 years from the date of publication of the
Decision of the Tribunal in the Official Gazette.

- CLAUSE VL—~Full Supplv Level Of The Navagam Canal,

The Tribunal Fereby determinzs that the Full Supply Level of Navasam Canal off-
taking from Sardar Sarovar should be fixed at 91.44 m.. (+300) al its head regulator with
a bed gradient of 1 in 12006 from head to 290 km (mile 180), tht is, upto the offtake of
Saurashtra *tranch. From that point to Rajasthan border the bed gradient should be
1 in 10.000. These bod gradients may b- chang~d by Gujarat and Rajasthan by matual
agreement. Gujarat and Rajasthan shall be at liberty to decide the cansl capacity required
by each in ihe light of waler which would be expected to ke available within their share.

Crause VIL—Full Reservoir Level And Maximum Waier Level Cf The Sardar Sarovar
Dam,

The Tribumal hereby dztermines that the heirht of the Sardar Savovar Dam should be
fixed for Full Reservoir Level +138.68 m, (-455) and Masimum Water Level at
+140.21 m., (+~46(°). Gujarat shall take uo and complete the constrection of the dam
accerdingly,

CrLavuse VII.—Sharing Of Costs And Benefits.

(1) iiv The Tribunal hereby determines ih~t out of the net power produced at Nava-
gam at canal head and river bed power houses on any day the share of Madhya
Pradesh will be 57 per cent: Maharashtra's share will ke 27 per cent and Guja-
rat’s share will be 16 per cent.

(ti) The party Sta‘es shall make available in annu~! instalments their share of funds
recuired accordipe to approved construction programme and take all the “ieces-
sary stens to compiete the Sardar Sarovar D-m within ten vears of the dore of
publicaton of the Final Crder and Pecision of the Tribunal ir the Official
Gagzette.

(2 The Trbunal makes the fo'lowing further Crders:—

{i) The power generzied in the River Red and Cana) Power Houses at Navozam
will be integrated in a common switchyard,

(i) Madhya Pradesh and Maharashtra will be entiiled to get 57 per cent and 27
per cent resvectivaly cf the power available at bus bar in the switchyard afier

allowing for station auxiliaries,

(iif) The above entitlemen: aoplics both to availability of wachine canacity for peuak
loads and to the trtal energy produced in any day.

(iv} The entitlement of power and energy for any day can be utiliszd fully or partly
by the concerned States or eold to another participating State under mutval
agreement. It cannot, however, be carried forward except under a separate agree-
ment or working arrangement entered into among the effested parties.
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—

{ix

{x)

(xi)

{xii)
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Gujarat will construci arnd maintain the traosmission lines needed to supply the
allotted quan um cf pover to Madhya Pradesh and Maharashtra upto Gujarat
State border, along an alignmeat as agreed to between the parties and if there
is no agreement, along such alignment as may be decided by the Narmada Control
Auvthoriy. The transmission lines beyond Gujarat State border siall be con-
structed and maintained by Madhya Pradesh and Maharashirs in their respective
States.

The power houses and appurtenant works inciuding the machinery and all instal-
lations as well as the iransmission lines in Gujarat State will te constructed,
maintained and operated by Gujarat State or an authority noniinated by the
State.

The authority in control of the Power Houses shall {follow the directions of the
Narmada Control Authority in so far as use of water is concerred.

The scheme of operution of the Power Houses inciuding the powcr required and
the load to be caiered for the different pariy Siates during differen parts of the
day shall be settled between the States at leas: one week before the commience-
ment of every month and shall not be aliered during the month except under
agrecment among .he Stales or under emergencies.

If and when Sardar Sarovar Power Complex gets linked with the Regional
or National Power Grid, the operation of the Sardar Sarovar Power Complex
will be governed by such altered system conditions. Bul in thayv event the
Narmada Control Authority should arrange to take such steps as are aeccssary
to enable the threc Stales of Gujarat. Madhya Pradesh and Muharashira to get
their entitlement of power and energy from the Sardar Sarevar Power Cemplex
according t0 tnese orders.

The capital cost of the power portion of Navagam Complex shall comprise the
following:—

{a) Full cost of Unu 11l electrical works and control works pertaining thereto,
upto and including the switchyard.

tby Fuil cost of transmission lines in Gujaral Stme corstzucied iof supplying
power to Madhya Pradesh and Maharashtra.

(c) 56.1 per cent of the net cost of comunon facilities such as Sam and Appur-
tenant Works i.c, Unit 1 of Sardar Sarovar Project, after allowing for ciedits,
if any:

(d) 56.1 per cent of the credit given to Madhya Pradesh fo; the downs'ream bene-
fits derived from Narmadasagar Dam.

Madhya Pradesh and Maharash.ra shall respectively pay to Gujarat 57 per cent
and 27 per cent of the capital cost of the power portion of the Sardar Sirovar
headworks woiked out vide (ix) above. This amount shull be paid in annual
instalments until the capital works arc completed. Each instelment will be worked
out on 1the basis of the budgeted figures of the concerned works at the commence-
rment of cach financial year and shall be set off and adjus.ed against actual
figures at the end of the financial year.

In addition to the payments vide (x) above, Madhya Pradesh and Maharashtra
shall also pay to Gujarat 57 per cent and 27 per cent respectively of ihe operation
and maintenance costs of the Sardar Sarovar Power Complex each year. These
payments are also to be based on budgeted figures at the commencement of
each financial year and adjusied againsi aclual cost at the end of the year.

Notwithstanding the directions contained hereinatove. the parly Siates may. by
mulual agreemcnt, alter, amend, or modify any of the directions in respect of
shuring of power and payment for it.

CLause 1X.—Rcgulated Rcleases Ta Be Made By Madhya Pradesh For The Regquircinent

Of Sardar Sarovar Project.

With regard to the quantum and pattern of regulaied releases, the Tribunal mokes
the following Order: —

It has been agreed by the party States and decided by the Tribunal in its Order dated
Bth Cictober, 1974, that the utilisable guantity of water of 75 per cenl dependabilily in the
Narmada at Sardar Sarovar Dam site should be assessed at 28 MAF (34,537.44 M.cum.).



108

The actual inflow of 75 per cert dependability. however, is only 33,316.29 M.cum, (27.0]
MAF) and this s brought up to utilliseble Guantity of 28 MAF (34.537.44 M.cum) by
means of cariyover in various rescrvoirs allowing [or evaporation losses and regeneration.
Out of 28 MAT 34.537.42 Mcum). 11,101.22 Mcum. {9 MAF) has 1o be provided
for Gujarat and 0.5 MAF (616,74 M.cum. for Rajesiian at Sardar Sarovar. The reauire-
ments al Sardar Sarovar bave to be met by :eleases by Madhya Pradesh and by infiows
from the intenmediate catchmeu!, surplus o the reguirencats of Madihya Pradesh below
Narmadasagar aud Maharashtva. The veleases from Maleshwar work out to 13,015.86
M.cum. (8.12 MAF). Making uniferm monthly releases the amount of water to be
released by Maduya Pradesk per seonth would ke 834.65 M.oum. (0.677 MAF)L The
aciual inflow in the river system, however, would vary front year o year and, therefore, the
releases by Madhya Fradesh would also vary.

The inflow during the filling period, July to OGeioher, cannot be predicted at the
beginning of the season. It is oely in Gctober that # would be fuily known whe her the
particular year is a normal year or the eddent to which it is a surplus or daficit year. Nor-
mally the reieases by Madhya Pradesh during the fililng period, therefore, would have io
be more or less on the basis oi the yeur yielding 23 MAF {34,537.44 Mcum) utilisable
quantitly. The month of July and eaddy part of Augist ase cruciad for Khasif sowing, ft is
tmporiant that during this period reguiatory arrangements should ensure that due share of
water 1s made availabie to all parties.

Having regard to the facts mentioned in the rreceding two paragraphs, we order that
detailed rules of regulation and waier accounting snall be framed by Narmada Control
Authority in accordance with the guidelmes given below. These guidelines may, however,
be altered, amended or modified by agreement hetween the States concerned.

() The 28 MAF (3453744 M.cum.) utiiisusic supphes of 75 per cent dependa-
bility in a waler year (st July io 30th June asxt year) shail be shared by the party
States as under:—

Madhya Pradesh . . - 18-25 MAF (¢22,511-01 M.cu.m.)}
Gujarat - . . . - 900 MAF (11,101-32 Micum.)
Rajasthan . . . < 50 MAF ( 616-74 M.cu.m.)
Maharashtra - . . 025 MAF (308 37 M.oum)

28-00 MAF (34,337-44 M.cum.)

{(ii) Surplus or deficit utilisable supplice in a walze year sholl be shared io the extent
feasible by the party States in the same proporiinn as their allotied shares in ()
above. The surplus water shall first be uiilised for filing up the reservoirs to
capacily and surpius water shail be utilised for irrigation and other purposes only
after iiat has been easured.

(iii} The watcr-available in the live storages of th: various reservoirs on 3Gth June shall
be reckoned zs an inflow {0 be shared in the next water year.

(iv) The ra'cases n=cessary fo enstre Gujarat anl Rajasizar’s share of water in a
water year shall be let down by Mad'iya Pradesh at a reasonably uniform rate,
permi:ting only such vart ik

ion as the Aulhority may direct or approve and keep-
ing in view the directions for regulaied relenses,

(v) The Authority shall ensure by so directing the releases by Madhya Pradesh that
there is at all times sufcient utilisable water in Sadar Sarcvar t¢ meet the
requirements of the next ten days, subject to water haing available in the siorages
in Medhva Pradesh al er taking into accourt the nieportiorate requirements of
Madhya Pradesh. For this purrose, Gujarat and Rajasthan would intimate their

requitements of the 10 daily peviod well ia advance,

(vi) Utilisation in a woter year by each party State shall be fizured out on the b'a.sis
of actval daily discharpe at canal head on every major and medium projsct.
For miner works, it siiall be on the bhasis of area irrigated under different crops,
the del:a for each cron being approved by the Authoritv. For pumping schemes,
drawing directly from the river. its tributaries or servoirs, whether for irrigation.
domestic or industrial use, water dravon shail be reckoned on the basis of the
rated capacity of pumps and the sumber of hours they run.  For a cross check, the
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seasonwise and cropwise area ircigated by eacih pumping scheme shall also be
recorded, and if the figures of water drawn as weikea cut by the (wo aforesaid
mcthods differ, the decision of the Auihority as regnrds waler drawn shali be
final.

(vi)) Withdrawals from 3ardar Sarovar for Navagem Canal for Gujara. aad Rajasthan
snall be measured at tiie head ot Navagam Canal. The supply to Rajasthan shall
be measured at Guarat-Fajasthan border. The less In the canal in carrying the
supply for Rajasthan shail be deiermined by tne Auihority afier we canal has
been constructed and shall reckon azainst the share of Rajasthan.

Water let down into the river from Sardar Ssrovar througn rpower house
turbines shall be measurcd on the basis of power gesegrated by it and that escaped
through the spillway by msasurement at the aiilway.

Gujarat may let down waier {rom Sariar Sarovar for its downsiream use by
making specific indent for it and such releases shal reckon agaiast its share. Such
releases for downstream use shall be made hrough ke turbizes and the power
so generated shared between Madhya Pradesh, Mabarasoira and Gujarat in the
prescribed ratio. Water let down tite the river {rom Sardar Sarovar excent at the
specific indent of Gujara: shali not reckon against the sharc of Gujarai.

The waier drawn from Sardar Sarovar for use in Madiya Pradesh and
Maharashtra, as the case may be, shall reckon against the share of water of
that State.

(viii) For major and medium projects, water account shall be kept by 10 daily period,
The last 10 daily period of a month may have i1 days, i0 days or less, deperding
upon the number of days in the month. For minor schenies water accounis shall
be kept by crop seasons, kharil (July to October) rabi (November to March)
and hot wembier {April to June). For pumping sciemes and domiestic and in-
dusirial uses it shall be monthly.

(ix) The water use by minor and pumping schemes in any ten daily period may
provisionally be taken to be the same as I iae corresooqding period in the
previous year on the basis of average uss during the crop period, For final
water account, however. it will be determined as in wl) above. ,

Each State shall furnish to the Authoriiy and make availzble 10 any party State
desiring the same, such data and information as the Authority may require and
ask for.

z

{xi) The Authority snall arrange the review of tne len day refeases made by Madhya
Pradesh at least once a month and oftener as coasidersd necessary ior directing
any change in the releases. It may designate a person for doing so.

(xi1) The Authority shall direct final adjusiment to be mszde in the following water
vear of the use in excess of the authorised use if any, by any State or States
during the precedmg water year Uy curtailing the share(s) of the State or States
concerned which have used water in excess and make over the same to the State
or State which have received short supplies. "Water supplicd to Rajusthan on
any day in excess of 10 per cent over and above itz indent shall reckon against
use by Gujarat, .

{xiii) The Authority shall turnish ihe annual water account or the wa er year to the
Governments of the party States by the end of August of the next wa:er year.
Each State may make any observation on the account and/or point our correc-
tions in it, if any, within one month of its receipt. After making the necessary
modifications. ihe Authority shall furnist to each party S5iafe the final annual
water account for the water year by 31st Qctober. The /.rihority shall cause the
annual water account to be published cach year.

CLause X.—Paymeny To Be Made By Gujarar To Aadkya Pradesh For Such Regulated
Releases.

(I) Madhya Pradesh shall take up and complete the consiruction of Narmadasagar
dam with FRL 262,13 m (860 f1.) concurrently v.ith or earlier than the construction of Sardar
Sarovar dam.
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(2) The Tribunal further orders that Gujarat should credit to Madhya Pradesh each
year 17.63 per cent of the expenditure on account of Narmadasagar dam in the financial
year commencing (rom the year of taking up of the construction of Narmadasagar dam,
lhis will be initially credited on the basis o budgel aliotment 1o be adjusted at (he
end of the year on actual expenditure. The posi consiruction expendi.ure on maintenance
is not to be considered as cost of construction.

CLAUSE XI.—Directions Regarding Submergerce Lend Acquisition And Rehebilitetion of
Displaced Persons.

Sus-cLaust bL—D« finitions,

1¢1): “Land”™ The expression “land™ shall have the same meuning as defined in the
Land Acquisition Act, 1894 (bereinafter referred to as the Act) which states “the expression
‘land’ includes benefits to arise out of land, and things attached to the earth or permanently
fastened to anything attached to the earth.”

1(2): “Oustee” An ‘oustee’ shall mean any person who since at leas: one year prior
to the date of publication of the notification under Section 4 of the Act, has been ordinarily
residing or cultivating land or carrying on any irade, occupation, or calling or working
for gain in the area likeiy to be submerged permanently or temporarily.

1(3}: “Family” (i) A family shall include husband, wife and minor clildren and other
persons dependent on the head of the family, e.g., widowed mother.

(ii) Every major son will be treated as a separate family.

SUB-CLAUSE 11.—Lands Which Are To Be Compulsorily Acquired.

1I(1) : Madhya Pradesh and Maharashtra shall acquire for Sardar Sarovar Project
under the provisions of the Land Acquisition Act. 1394, ull jands ol private ownership
situated below the FRL+138.68 m (455) ot Sardar Sarovar and ail interests therein not
belonging to the respective States. If on the basis atoresaid, 75 per cent or more land
of a contiguous holding of any person 1s required to be compulsorily acquired, such person
shall have the option to compel compulsery acquisition of the ent.re contiguous holding.

Li(2): Madhya Pradesh and Maharashtra shall also acqu.r¢ for Sardar Sarovar Project
under the provisions of the land Acquisition Act, 1894 ail buildings with their appurtenant
land situated between FRL + 138.68 m (455°) and MWL+ 141.24 m (460°) as also those
affected by the backwater effect resulting from MWL +i41.21 m (460).

I1(3): The backwater level at the highest ilood level in Sardar Sarovar shall he
worked out by the Central Water Commission in consultation with Madhya Pradesh and
Gujarat.

Sus-cLAUSE I1L—Liability of Gujarat To Pay Compansation For Land Acquisition And
Rehabilitation Etc.

[II(1): Gujarat shal pay to Madhya Pradesh aud Maharashtra all costs including
compensation, charges and expenses incurred by them tor or in respect of he compulsory
acquisition of lands required 1o be acquired as aforesaid.

ITI(2): Gujarat shall pay to Madhya Pradesh and Maharashtra and the Union of
India compensation for the respective Government lands and structures on principles similar
to those underlying the Land Acquisition Act, 1894. Where any dispute or difference
arises between Gujarat, Madhya Pradesh, Maharashtra and the Union of India with
respect 1o the compensation payable as aforcsaid any of the three States of Gujarat,
Madhya Pradesh and Maharashira or the Union of India may refer the matter in dispute
to arbitration. The State of Gujarat on the one hand and the States of Madhya Pradesh,
Maharashira or the Union of India (as the cuse may be) on the o.her hand shall res-
pectively nominate one Atbitrator each. In the event of disagreement between the Arbi-
trators, such dispute or difference shall be referred to an Umpire who shall be a person
appointed in that behaif by the Chief Justice of India from among persons who are, or
have been Judges of the Supreme Court. The decision of the Arbitrutors, or, as the case
may be, of the Umpire shall be final and binding on the parties and shall be given effect to
by them.

II1(3): Gujarat shall pay to Madhya Pradesh and M-:charashtra land revenue in
accordance with the respective Land Revenue Codes of Madhya Pradesh and Maharashtra
in respect of all lands in their respective territories acquired for Gujarat or conveyed to it.
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ITK{4}. Gujarat shall pay to Madhya Pradesh and Maharashtra al! costs, charges and
cxpenses incurred by Madhya Pradesh and Mahzrashtra for the purpose of removal and
reinstallation of any ancient or h'storical monuments, archreological remains, religious placs
of worship or idols likely to be affected by submergence under Sardar Sarovar and that in
the event of such payment being made, no separale compensation as hereinbefore provided
shall be required to be paid in respect of the same having been affected by the submergence.

ITI(5); Gujarat shall pay to Madhya Pradesh and Maharashtra all costs, charges and
expenses required to be incurred by them for rehabilitation of oustees and oustec families
in their respective territories in accordance with the directions hereinafter contained.

II1{6}: Gujarat shall pay to Madhya Pradesh and Maharashtra costs on account of
establishment charges for land acquisition and rehabilittion and other departmental staff which
Madhya Pradesh and Maharashtra may consider necessary for the purpose of such acquisition
and rehabilitation.

SUB-CcLAUSE IV.—Provision For Rehabilitation,

IV(1}: According to the present estimates the number of oustes families would be
6147 spread over 158 villanes in Madhya Pradesh, 456 families spread over 27 villages :n
Maharashtra. Gujarat shall establish rehabilitation villages in Gujarat in the irrigat'on com-
mand of the Sardar Ssrovar Project on the norms here nafter mentioned for rehabilitation
of the famil'es who are willing to riigrate to Guiarat, For oustee families who are unwilling
to migrate to Gujarat, Gujarat shall pay to Madhya Pradesh and Maharashira the cost,
charges and expenses for establishment of such villages in their respective territories on the
norms as hereinafter provided. .

IVI2W1): According to the nresent estimates the number of oustee families below RL
106.68 metres (RL 3507 would be 30 snread over 20 vil'ages in Madhya Pradesh and 250
families spread over 20 villages in Maharashtra, Within six months of the publication of the
decision of the Tribunpal in the Official Gazette, Gujarat, Madhya Pradesh and Muharashtra
shall determine by mutual consultation the location of one or two tehabilitation villages in
Gujarat to rchabilitate oustees from areas below RL 106.A8 metars (R1. 350). Gujarat shall
acquire necessary lands tor the rehabilitation villages and make available the same within
two yvearts of the decision of the Tribunal. Within six months of the decision of the location
of the rehabilitation villages in Guiarr', Madhya Pradesh and Maharashtra shall intimate to
Gujarat the number of oustes families from areas below RL 106.68 meaters (RL 350°) willing
to migrate to Gujarat. For the remaining oustee fimilies, Madhya Pradesh and Maharashtra
shall arrange to acquire iands for rehabili'ation within the respective States.

IV 2)iy: Madhya Pradesh and Maharashtra shall set up adequate estahlishments for
land acquisition and rehabilitation of oustee families. Gujarat shall deposit within three
months of ‘he decision of the Tribunal Rupees ten lakhs each with Madhya Pradesh and
Maharashtra in advance towards cost of establishment and rebabilitation in these States to be
adjusted after actual nosis are determined. Madhya Pradesh and Maharashtra shall start
lana acaguisition proceadings for arcas below RI 195,68 metres {RL 350", within six months
of the dezision of the Tribunal and convey the lands to Gujarat for proiect purnoses within
three vears of the decision of the Tribunal. Within 18 months of the decision of the
Tribunat, Gujarat shall make an advince payment of Rs. 70 lakhs to Madhya Pradesh and
Rs. 100 lakhs to Maharashtra towards the compensation of land, to be adjusted after actua)
costs are determined.

IV(2)iii): Regarding the ostee families from areas above RL 106.68 metres (RIL.+
350", Gujarat shall intimate to Madhya Pradesk and Maharashtra within six months of
publication of th: <lecision of th- Tribunal in the Official Gazette the number and genoral
tocation of rehahilitation villages proposed to be established by Gujarat in accordance with
the decision of the Tribunal. Within one year of the receipt of proposal of Gujarat, both
Madhya Pradesh and Maharashtra shall intimate to Gujarat the number of oustee famil'es
willing 0 migrate to Gujarat. The three States by mutual consuitation shall determine
within two years of the decision of the Tribunal, the number and general location of rehabili-
tation villages required 10 be established by Gujarat in its own territory. Madhya Pradesh
and Maharashtra shall in'imate to Guiaret the number of such villages to he established
in Madhya Pradesh and Maharashtra and for which Gujarat would be required to make pay-
ments to Madhya Prodesh and Maharashtra respectively.
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IV(2)(iv): Gujaral siiall accuire and make available a ycar in advance of the sub-

mergence

before cach successive stage, irrigable lands and house sites for rek:bitiration of

the ousiee familics from Mahya Pradzsh apd Maharashtra who are willing {0 migrate to

Gujarat.

Gujarat shali in the first insiance offer to rehatilitate the ousiees in its own territory.

IV(3): Gujarat shall also provide thie following grants and amenities to the oustees’ —

{a) Resetilement Grants (Rehabilitation Grant)-—Gujarat shall pay per tamily a sum

of Rs. 750 inclusivc of transpottation charpes as rasettleme-t grap

(b) Grant-in-aid.

In addition, Gujarat sqali pay per family grant-in-aid in the loliowiig scale:—

Where total compensation is received Grant-in-aid

Above Rs. 2000/- ' Nil.

———

Between Rs. 2000'- and Rs. 5N0'- Rs. 500;- less an amount equal 1o one-third of the

compensation in ¢xcess of R<. 500.-

Less than Rs. 500/ Rs. 500/-

(c)

1.

(=)

X a9 Vv s W

10.

. Each co’ony shovld be linked to main read by roads of annropri

9.

Civic amenities:

One primary school (3 rooms) for 100 familics.

. One Panchavat Ghar for every 500 families.
. Cne Dispensary for ev-ry 500 families.

. One seed store for every 500 families.

. One childrexs's park for every 500 fimilies.

. One villag: road for every 500 families.

. Drinki~: wioter well v h irough for every 50 familizs.

e standgrg
One platform for every 50 families.

Every oustee family <hi-!l be crtithd 10 and allotied a houe site

. e,
land mcasuring 18.29 X 27.42m. (40" x 907) free of cost. In addition. a provis; 3 plot of

add tional

. on .
area for roads. Government buillings. open space etc. shall £2 made of 309

o oy h :

under civic amenities. ¥ Gujarat

1. The State of Guijarai shall make the following provision for rehohilitag .

Madhya Pradesh and Maharashtra: - 'onin
(a} Resettlement : . , : : * Rs. 750,- per family
{b) Graut-in-aid- . : - : . * Rs. S00 - per family

{¢) Acauisition of land for ras:ttlement of familics
affected 7 0-40 hectares (one azre) for 6 families Rs. 1500 - per acre

(d) Civic amenities :

i.
2.

¥ ® N Eow

One primary schoc! @100 fomilies - * Rs. 10,000"- each

Ore Community Hatl-cum-Panchayat Bha-

ven @500 families . . . -+ Rs. 20,000:- each
One Dispensary @500 families - * Rs. 25,000/- each
One sced store @ S09 families - . * Re. 10,000/- each
One Children's Park @500 families - Rs. 6,000:- each.
One Well with trough @50 fimilies * Rs, 10,000/~ each
One pond @500 families . . - Rs. 20,000;- each
One tree platform @50 families . - Rs. 1,500/- each

One religious place of worship @100 families Rs. 1,000:- each
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10. Construction of approach roads and link
roads for Abadies 3 km per every new Abadi, Rs. 30,000~ per km

I1. Electrical distribution lines and street lights
2 km per 100 families - . - - Rs, 11,000/- per km

12, Social amenities for each municipal town
going under submergence, viz., water supply
and sanitary arrangements layout, level-
ling of site etc. . : . . » Rs. 5,00,000/- each town.

IV({aXi) : Gujarat is directed to provide for rehabilitatton and civic amenities as
per directions contained hereinabove in Sub-clause TV(3) in its estimate for B-Land compen-
sation and rehabilitation.

IV{d)ii) : Notwithstanding the provisions hereinbefore contained, Gujarat shall not
be liable to pay any compensation for the loss of public properties, facilities or amenities
such as drinking water wells, primary school buildings, inlernal roads, village sites, approach
roads, dispensaries, Panchayat buildings, rural clectrification, highway, bridges. telegraph
lines, power lines. etc.. if corresponding alternative properties, facilities or amenities are to
be provided at the cost of the Sardar Sarovar Project. The party owning the facility shall
have the option to accept compensation for utilities as evisting or ask for their replacement
ot re-location at the cost of Gujarat.

IV(5} : Tt is made clear that the monetary values in Clause IV(3Xc) are liable to be
changed at the time of actual rehabilitation. Where any dispute or difference arises as re-
gards the changed valuation the matter shall be determined by Arbitration in the manner
provided in Clause III(2} above and Guijarat's liability shall stand altered accordingly.

1V(6)i): In the event of Gujarat being unable to resettle the oustees or the oustees
being unwilling to occupy the area offered by Guiirat, Madhya Pradesh and Maharashtra
shall make such provisions for rehabilitation. civic amenities etc. on the lines mentioned
in Clauses IV(1) to (4) above,  Guiarat shall, in that event. he liable to pay all such ex-
penses, costs efc.. arising out of or in connection with rehabilitation and provision of civic
amenities for the oustees including the cost of all acquisilion proceedings and payment of
compensation etc., as per the Land Acquisition Act, for the land allotted to oustees for
cultivation and habitation.

IV(6Xii) : In no event shall anv areas in Madhya Pradesh and Maharashtra be sub-
merged under the Sardar Sarovar unless all pavment of compensation, expenses and costs
as aforesaid is made for acquisition of land and properties and arrangements are made for
the rehabilitation of the oustees therefrom in accordance with these directions and intimated

to the oustees.

IV(TY : Allotment of Agricultiral Lands: Every displaced family from whom more
than 259% of its land holding is acauired shall be entifled to and be allotted irrigable land
to the extent of land acquired from it subject to the prescribed ceiling in the State concerned
and a minimum of 2 hectares (5 acres) per family, the irrigation facilities being provided
by the State in whose territory the allotted land is situated.  This land shall be transferred
to the oustee family if it aerees to take it.  The price charged for it would be as mutually
apreed between Gujarat and the concerned Siate.  Of the price to be paid for the land a
sum equal to 50%. of the comnensation payable to the oustee family for the land acquired
from it will be set off as an initial instalment of payment. The balance cost of the allotted
land shall be recovered from the allottee in 20 yearly instalments frce of interest.  Whers
land s allotted in Madhya Pradesh or Maharashtra, Guijarat having paid for it vide Clause
IV(6Xi) supra, all recoveries for the allotted land shall be credited to Guijarat.

IV(8) : Any dispute between the States in respect of Clauses IV(1) to () of these
directions shall be referred to and determined by arbitration in the manner provided in
Clause [11(2} of these directions.

SUB-CLAUSE V.-—Programme For Payment To Be Muade By Gujorat To Madhya
Pradesh And Maharashfra:

V(1Y : As soon as practicahle alter the publication of the decision of the Tribunal in
the Official Gazette. Guiarat shall prepare and furnish to the other party States, a fresh
estimate of sub-head B-Land for the Sardar Sarovar Project as permitted by the Tribunal
including in particular. costs of acautsition of lands in Madhva Pradesh and Maharashtra
and of rehabilitation of oustee families in Madhya Pradesh and Maharashtra.

161 Maf ARIIND'79
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V(2)(i) : As soon as practicable aller the publication of the decision of the Tribunal
in the Official Gazette and in any case before expiry of three months thereafter, both
Madhya Pradesh and Maharashtra shall Turnish 1o Gujaral three sets of Majmuli/Taluka
maps of all talukas in their respective territories likely to be submerged wholly or partly
under Sardar Sarovar.  These mapy shall indicate village boundaries.  Within  three
months after the receipt of the Majmuli/Taluka maps Gujarar shall mark thereon the
boundary of the area situated below the FRL as also that between FRL and MWL includ-
ing the area affected by back water resulting from MWL and shall return one respective
set so marked to Madhya Pradesh and Maharashtra.

V(2)Xi1) : As soon as practicable after the receipt of one set of the Majmuli/Taluka
maps marked as aforesaid and in any case within six months thercof, the Governments of
Madhya Pradesh and Maharashtra shall publish notifications under Sub-section (1) of
Section 4 of the Act notilying that the lands in their respective territories situated below
the FRL and buildings with ther appurienant lands between FRL and MWL, as also those
affected by the back water effect resulting from MWL (to be specified in the notifications)
are likely 1o be needed for the Sardar Sarovar Project.

V(2)iii} : As soon as practicable after publication of the decision of the Tribunal in
the Ofticial Garette as hereinbefore referred to ¢nd in any case within one year thereof,
Gujarat shall intimate to Madhya Pradesh und Maharashira yearwise programme of con-
struction of the dam.

V(2Xiv) : Objections, if any. received aguinst the proposed acquisition of lands as
notified under Section 4 of the Act shall be heard and disposed of and any reports to the
State Governments as contemplated by Sub-section (2) of Section 5A of the Act shall be
made with utmost expedition.  The Governments of Madhva Pradesh and Maharashtra
shall issue requisite notifications under Scction 6 of the Act with utmost expedition and
in any case before the expiry of three years from the dates of publication of the respective
notifications under Sub-section (1) of Section 4 of the Act.

V(2v) : As soon as practicable, after receint of the yearwise programme of con-
struction of the Sardar Sarovar Dam from Guijarat both Madhya Pradesh and Maharashira
in consultation with Gujurat shall finalise their respective yearwise programme of complet-
ing the proceedings for compulsory acquisiton of lands in their respective territories upto
the stages of making awards under Section 11 ol the Act and of taking possession of the
lands under Section 16 of the Act.

V(3Xi) : Gujarat is required to pay to Madhys Pradesh and Maharashtra compen-
sation for compulsory acquisition of lands, market value of Government lands to be con-
veyed to Gujarat and expenditure to be incurred in connection with the rehabilitation of
oustee families to be rehabilitated in Madhys Pradssh and Maharashtra as hereinbefore
provided. Madhya Pradesh and Maharashtra shall on or before 30th September of each
year intimate to Gujarat the amounts required to be paid by Gujarat to Madhya Pradesh
and Maharashtra respectively having regard to () the extent of fands in Madhya Pradesh
and Maharashtra in respect of which awards are likely to be made under Section 11 of the
Act b} the extent of Government lands likelv to be conveyed by Madhya Pradesh and
Maharashtra to Gujarat during the next financial year and {¢) the expenditure likely to be
incurred by Madhya Pradesh and Maharashtra in connection with rehabilitation of oustee
families in Madhya Pradesh and Maharashtra during the next financial year. In arriving
at these estimates for the next finuncial year, Madhya Pradesh and Maharashtra shall also
take into account the differences, if any, between the payments made by Gujarat in pur-
suance of this clause for the current financial year and the amount actually payable during
the said financial year.

V(3Xi) : On th; basis of these estimates, Gujarat shall on or before the 31st May
of the following financial year make payments to Madhya Pradesh and Maharashtra of the
amounts estimated as provided in Clause V(3Xi) above,

V(i) : Gujarat shall at each successive stage of submerzence intimate to Madhya
Pradesh and Maharashtra the area coming under submergence at least 18 months in ad-
vance.  The inhabitants of the area coming under the respective stapes of submergence
will be entitled to occupy or use their properties without being required to pay anything
for such occupation and use till a date to be notified by the State concerned which date shall
got be less than six months before submergence. They must vacate the arca by the notified
ate.
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V{4)i) : On payment of the amounts to be paid each year by Gujarat as compen-
sation for compulsory acquisition of lands as aforesaid, Madhya Pradesh and Maharashtra
shall, as expeditiously as possible, complete the acquisition and {ransfer such lands to
Gujarat so as 1o vest the lands in Gujsrat 1o be used only for the purpose of submergence
and subject to Clauses V{(5) 1o (8) of these directions.

V({4)ii) : On payment of the market value of Government lands by Gujarat as
hereinbefore provided Madhya Pradesh and Maharashtra and the Union of India shail
convey such lands to Gujarat so as 1o vest in Guijarat to be used only for the purpose of
submergence and subject to Clauses V(5) to (8} of these directions.

V{3) : Gujarat shall pay to Madhya Pradesh and Maharashtra in accordance with
the respective Land Revenue Codes, the amount of land revenue payable every year for the
lands in their respective territories acquired lor Gujarat or conveyed to it, at the rates
prevailing in Madhya Pradesh and Muharashira respectively from time to time.

V{6) : Madhya Pradesh and Mubharashira, as the case may be, shall remit each
year to Gujarat any revenue which they may derive from the cultivation of lands which
get periodically exposed in Sardar Sarovar, alter deducting collection charges for the same.

V(7). Notwithstanding vesting in Gujarat of the lands coming under submergence,
Madhya Pradesh and Maharashtra shall continue 10 enjoy all rights of sovereignty intact
over the submerged area in the respective States.

V(B} : Madhya Pradesh and Maharashtra respectively shall be exclusively entitled to
all rights of fishing, boating and water transportaiion over the part of lake over the sub-
merged Jand within Madhya Pradesh und Maharashtra respectively, provided, however,
that such right is not exercised to the prejudice of any utilities of the Sardar Sarovar Pro-
ject or cause hindrance in the legitimate performance of their duties by the project person-

nel.

V(9) : All residual rights not specifically transferred 10 Gujarat in respect of the
fands comung under submergence shall continue to vest in the Government in whose teri-
tory they are situated.

V(I0) : In the event of the said lands not being used for the purpose of submergence
for which it is acquired, the State of Gujarat shall retransfer such land 1o Madhya Pradesh
or Maharashtra as the case may be, subject to the condition that Madhya Pradesh and
Maharashtra refund to Gujarat the amount of compensation received from Gujarat in res-

pect of such land.

V(11) : In the event of any land acquired for r-habilitation of custee families is not
used for the purpose, it shall be returned 1o the original owner on payment, where feasible
or otherwise disposed of and due credil given to Gujarat.

V{12}: All costs incurred by Gujarat on acquisition of land and rehabilitation of
oustees in respect of Sardar Sarovar shall be charged to Sardar Sarovar Project estimate,

Unit I—Dam and Appurtenant Works.

Sub-clause VI :

Nothing contained in Clause X1 shall prevent the alteration. amendment and modi-
fication of all or any of the foregoing clauses by agreement between all the party States.

CLausSE  XII:—Allocation Of Cost Of Sardgr Sarovar Project Between Irrigation And
Power,

We determine that the cost of Unit 1 -Dam and Appurtenant Works-—should be
apportioned between Irrigation and Power as follows: —

Irrigation -— 43.9 per cent
Power — 56.1 per cent
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Crause X1 :—Allocation Of Irrigation Contponeat Of Cost Of Sardar  Sarovar Project
Between Gujarat And Rajasthan,

(aXi) The irrigation component of the cost of Unit 1 of Sardar Sarovar Project (Dam
and Appurtenant Works) shouid be shared by Gujarat and Rajasthan in the ratic of
18: 1.

(a)ii) Madhya Pradesh and Maharashira shali contribute a pro rata share to the irni-
gation component of the cost of Sardar Sarovar Dam as also towards its operation and
annual maintenance, for water drawn from Sardar Sarovar for use in their territory. The
pro rata share shall be in proportion of the quantity of water so drawn to 9.5 MAF. The
amount so contributed shall be credited to Gujurat aund Rajasthan in the ratio of 18 : L.

{b) The cost of Navagam Canal with its design approved by Narmada Control
Authority shall be shared by the 1wo States as under: —

(i) The cost differential in respect ol land, earth work and lining for the gradients
proposed by Gujarat and that now prescribed, to be borne by Rajasthan in
full,

{iiy The actual cost of the canal less (i} above to be shared on cusec mile basis.

The actual cost should be shared by Gujarat and Rajasthan on cusec-mile basis in the first
instance and on completion of the work the share cost shall be adjusted as indicated above.
Rajasthan shall credit its share cost cach year initially on the basis of budget allotment.
This should then be adjusted at the end of the year to actual expenditure.  The paost-
construction expenditure on maintenance is not 1o be considered as cost of construction.

Should any difference arise between Rajasthan and Gujarat on figures of cost in
respect of Navagam Main Canal for purposes ot sharing the cost, the matter shall be refer-
red to the Narmada Control Authority and on such a reference jts decision shall be final
and binding.

CLause X1V :—Setting Up Of Muchinery For Implewmentiny The Decision OF The Tribunl.

We make the following orders with regard to setung up of machinery for imple-
menting the decision of the Tribunal: —-

SuB-Crausk 1:--Constitution Of The Awthority,

I{1) : An inter-State administrative authority to be called Narmada Control Autho-
rity (heretnafter referred to as the "Authority’) shall be established for the purpose of secur-
ing compliance with and implementation of the decision and directions of the Narmada
Water Disputes Tribunal (herein referred as the “Orders’).

1(2) : The Authority shall consist of seven high-ranking Engineer Members, of
whom one each shall be of the rank of Engineer-in-Chiet, Chief Engineer. or Additional
Chief Engineer of the Irrigation Department, Power Department or the State Electricity
Board appointed by the Government of cach of the States of Madhya Pradesh, Guijarat,
Maharashtra and Rajasthan and three other eminent Engineers of a rank not less than that
of a Chief Engineer to be appointed by the Central Government in consultation with the
party States. Onc of the three Independent Members shall be nominated by the Central
Govemnment, as the Chairman of the Authority with a deliberative vote at meetings where
decisions are taken on any matter affecting the interest of more than one State and he will
be in charge of the administrative work of the Authority.  The Central or State Govern-
ment, as the case may be, shall have the power 10 remove or suspend from the Authority
any Member who, i its opinion, is not suitable to continue as Member.

1(3) : Each Independent Member shall be a full-time Member and be appointed
for a term not exceeding five years. The Members appointed by the State Governments
shall be part-time Members. The appointing authority for Independent Member or that
for part-time Member, as the case may be. shall determine the terms and conditions of
appointment in each case. As far as practicable, the first appointment of the seven mem-
bers of the Authority shall be made within three months from the date of publication of the
decision of the Tribunal in the Official Gazette,
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1(4) ; Vacancies Of Members.—On any vacancy occurring in the offices of the thres
independent Members, the Central Government shall appoint a person to such vacant office,
and on any vacancy occurring in the office of the four Members other than the indepen-
dent Members, the State Government by whom the Member whose office falls vacant was
appointed shall appoint a person to the vacant office.

In case of illness or absence lor any cause whatever of a Member, the Central
Government or State Government by whom he was appointed (as the case may be) may
appoint a person as an acting Member duning such illness or absence and such acting Mem-
ber shall, while so acting, have all the powers and perform all the duties and be entitled
to the indemnities of the Member (vide Sub-clause 3) in whose stead he so acts, save and
except that the next senior independent Member uppointed by the Central Government and
not the acting Member shall act as Chairman at business meeting of the Authority or as the
Chairman of the Authority in the event of illness or absence of the Chairman of the

Authority.
SuB-CLAUSE 2.- Secretury Of The Authority

The Authority shall employ a Sccretary, who shall be an Engineer. He shall not
be a Member of the Authority.

SUB-CLAUSE 3. -Quovum And Vating:

Five Members shall be a quorum and the concurrence of the majority shall be neces-
sary for the transaction ol the Dusiness of the Authority except such business as the Autho-
rity may from time to time prescribe as routine.  The Authority shall not prescribe as
routine any business in which the inlerests of any two of the States are likely to be in
conflict.  For the transaction of routine business three Members shall be a quorum and
in the absence of the Chairman of the Authority, the Chairman elected at the meeting shall
have a deliberative vore and in the event of an equalily of voles a casting vote also,

Subject as aforesaid the Members shall have cqual powers.

Sup-CLAUSE 4.—Disposal Of Business By The Awthority

4(1) : Subject to the provisions of Sub-clause 4{2) below, the Authority may dispose
of any matter before it either by circulation or by helding a meeting. However, it will
be open to any Member of the Authority to require that a matter shall not be disposed of by
circulation but at a meeting.

42): On the following matters the Authority shall record its decision by a Reso-
lwtion at a meeting in which the Chairman und all the Members from the party States are
present: —

{i} Framing of Rules of Business:
(i) Delegation ol functions to a Muember o1 Secretary or any official of the Autho-
rity;
- {iit) Categorising any part of the busingss of the Authonily as of a formal or routine
nature,

(iv} Any other matter which any of the four party States require that it shall be deci-
ded at a meeting where all the members from the party States are present.

However. if any particular item under this Sub-clause cannot be disposed of at two succes-
sive meetings owing to the absence of one or more Members from the party States, it shall
be disposed of under Sub-clause 3 of Clause XIV. .

4(3) : Subject to the {oregoing provisions, the Authority shall frame its own Rules
for the conduct of its business.

4(4) : The Authority shall cause proper minutes or records of all its proceedings to
be kept as 4 permanent record.

SuB-Ct AUSE 5.--fndemnity Of Members

No Member. officer or empioyee of the Authority shall be liable for loss, injury or
damages resulting from (a) action taken by such Member, officer or employee in good faith
and without malice under the apparent authority of the Orders, even though such action is
later determined to be unauthorised, or (b) the negligent or wrongful act of omission of any
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other person, employed by the Authority and serving under such Member, offi:er or em-
ployee unless such Member, officer or employee failed to excrcise due care in tte i ppoint-
ment of such other person or the supervision of his work.

SuB-CLAUSE 6.— Officers And Servants Of The Awihority

The Authority may from time to time appo'nt or employ such and so meny officers
and scrvants as it thinks fit and remove or dismiss them, under the rules aid reg ilations
apolicable to the appointment, removal and dismissal of the Ceniral Goverym-nt officers
and servants.  All such officers und servanis shall as such be sulject to th: shle control

of the Authority. The scales ol pay and other service conditions +hall be as applicable to
Central Government employees.

Persons employed in the services of the four States may be appointed or enployed
by the Authority 1n such proportions as the Authority may deem 11, The Autioriy shall
ariange with the State Governments to spare the services of the persons erployed in the
St:te Governments for whole-time employment with the Authority, or for the p:rfcrmance
of any work or services for the Awmhority.  The Authority may also make dir:ct recruit-

ment of any personnel or obtain the same from the Centre or other source as corsidered
appropriate.

SuB-CLAUSE T.—Administrative & Field Oreanisation Cogts

{1): All expenses of the Authority (including the salury and expenses of th: inde-
peadet Membery) shall be borme by the State Governments of Madhya Pradesy, Gujarat,
Miha-ashtra and Rajasthan in equal shares. The cxpenses perfaining to a Memer re-
preserting a State shall be borne by the State concerncd.  The cost of main'ain'ng opera-
ting and controlling the gauging and other hydrologici | stations in each State and tie tele-
communication systems for communicating the data shall be borne by the Stite corcerned.

(2) : The costs of construction of the storuges. power installanons, diversion works,
heidworks and canal networks shall be borne wholly by the Statc Governricn in whose
territory the work is located except for works whose cust has been ordered b:- the Tribunal
to be shared between two or more party States. Where the capital co:t is thus shaied, the
operation and muintenance cost shall also be shared in the same p.oportion.

SUB-CLAUSE 8.—Powers, Functions & Duties Of The Authority

8(1}: The role of the Authority will mainly comprise co-ordination and di-ection.
Normully ail bilateral matters should be dealt with mutually by the States converrzd and
referred to the Authority only if there is a dispute.

8(2) : The Authority shall be charged with the power and shall be urder a luty to

do any or all things necessary, sufficient and expedient for the implementation of the Orders
with respect to:

(i) the storapge, apportionment, regulation and’ control of the Narmada wa ers;
(ii) sharing of power benefits from Sardar Sarovar project;
(iii) regulated releases by Madhya Pradesh;

(iv) acquisition by the concerned State for Sardar Sarovar project of lund: a:d pre-
perties likely to be submerged under Sardar Sarovar:

(v) compensation and rehabilitation and settiement of oustees: and
(vi) sharing of costs.

&3) : In particular and without prejudice to the generality of the foregoin: func-
tions, the Authority shall perform infer alia the following functions: —

(i) Madhya Pradesh or Gujarat, as the case may be, shall submit to the Ai thority
the Sardar Sarovar Project Report, the Narmadasagar Project Report, the
Omkareshwar Project Report and the Maheshwar Project Report. The Autho-
rity shall pont out to the States concerned, the Central Water Comm ission, the
Centrzl Electricity Athority and Planning Commission any featire:. o' these
projects which may conflict with the implementation of the Ordes of the Tri-
bunal. Any subsequent changes in the salient features or substantinl iicrease
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in cost in respect of dams, power houses and canal headworks shall be repor-
tec! to the Authority for taking appropriate action in the matter.

i) The Authority shall decide the phasing and shall co-ordinate construction pro-

‘i)

(iv)

)

vi)

{vii)

(+ii)

‘ix)

(x

(xi)

{«ii)

gremmes of the Narmadasagar project and Sardar Sarovar Unit 1II—Canals with
a view 1o obtaining expeditiously optimum benefits during and after the com-
pletion of the consiruction of the projects, having die regard 'o the availability
of funds.

The Authority shall obtain from the concerned States periodical progress re-
ports both 25 to works and expenditure, and shall on receipt of such repcrts
review the progress of construction of different units of the projects and whezn-
ever necessary advise the State concerned on the steps to be taken to expedite
the work, except in respect of Unit I—Dam and Appurtenant Works and Unit
III—Power Complex of Sardar Sarovar Project. The States shall submit, in
respect of projects in Sub-clausc 8{3Xi), compietion reports to the Authority.

The Authority shall issue appropriate directions whenever necessary for timely
and full compliance by the concerned States with the Orders of the Tribunal
in the matter of acquisition for and making available to Gujarat lands and pro-
perties likely to be submerged under the Sardar Ssrovar Project and in  the
matter of compensation and rchabilitation of oustees thereunder.

The Authority shall cause te be cstablished, maintained, and operated by the
State Governments concerned or any one or more of them, such stream and
other gauging stations, equipped with automatic recorders where necessary, dis-
charge, silt and evaporation observation stations and measuring devices as may
be necessary from time to time for securing the records required for carrying out
the provisions of the Orders. If deemed necessary, the Authority may require
the installation, maintenance and operation by the State concerned of measur-
ing devices of approved type at the head of main canals as also at the offtake
of the canal for Rajasthan for measuring amount of water diverted from
Narmada river system.

Concurrent records shall be kept of the flow of the Narmada at all stations con-
sidered necessary by the Authority and the records correlated.

The Authority shall frame rules of regulation and water accounting as per
guidelines given in Clause IX. Tt shall determine the shate of water of each
State for every ten-day period for purposes of rcgulation and water accounting,

The Authority shall ensure implementation of the Orders of the Tribunal in
respect of (a) quantum and pattern of regulated releases by Madhya Pradesh;
{b) payment for such regulated releases/sharing of costs,

The Authority shall collect from the State concerned data of the areas irrigated
by Narmada waters in each seazson. of power generafed at each hydro-electric
power station at and downstream of Narmadasagar, of withdrawals for domestic,
mimicipal and industrial or any other purposes and of waters going down the
river from Sardar Sarovar Project.

The Authority shall determine the volume of water flowing in the river Narmada
and its tributaries in a water year (Ist July to 30th Jume next year).

The Authority shall determine from time to time the volume of water stored by
each State in reservoirs and other storages and may for that purpose adopt any
device or method.

The Authority shall determine at appropriate periodic intervals the use of
Narmada waters made by the States, or such of them as necessary, at any
place or in any area at any time and for that purpose it may take note of all
diversions or obstructions. whether natural or artificial or partly natural and
partly artificial, from the river Narmada and its Tributaries and measure such
use by any method as it deems fit.

(ili) The Awhorily or any of its duly authorised representative shall have power to

enter upon any land and property upon which any project or development of
any project, or any work of gaugine evaporation or other hydrological stat’on
or measuring device has been or is being constructed. operated or maintained
by any State for the use of Narmada water.  Each State through its appro-
priate departments shall render all co-operation and assistance to the Authority
and its authorised rcpresentatives in this behalf.
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(xiv) The Authority shall meer as often as necessary and decide on a proper manage-
ment of waters including in particular the manner and details of withdrawals of
waters from (he storages op the Nurmada river system in accordance with the
Orders.  In particular, the Authority shall meet at the end of filling season, and
review the availability of waters in the storages on the Narmada river system
and decide upon the pattern of their regulation for the next irrigation season,
taking into account the carryover storages.

(xv) The Authority shall give directions for & phased programme of construction for
generation and transmission of power in fulfilment of the shares of power allo-
cated to the three States of Madhya Pradesh, Maharashtra and Gujarat from
Sardar Sarovar and for payments therefor in accordance with the Orders of the
Tribunal.  The Authroity shall also emsure that generation and transmission
of power from Sardar Sarovar complex are in accordance with the Orders.

(xvi} The Authority shall issue appropriate directions for thc establishment, main-
tenance and operation of an effective system of flood forecasting and flood con-
trol. including reporting of heavy precipitation, and telecommunication systems.
The safety of a structure shall primarily be the responsibility of the Chief Engi-
neer incharge of the structure and no decision or order shall be binding on him
if in his opinion the safety of the structure will be endangered thereby. The
Authority shall publish annually and make available to party States the data
regarding operation of reservairs during floods.

8(4) : In the light of its experience, the Authority may modify or add to the func-
tions enumerated hereinabove in Sub-clauses 8(3Xi) to (xvi) by a resolution.

8(5) : All the concerned States shall submit to the Authority all the relevant infor-
mation called for by the Authority in connection with the Narmada Valley Development
expeditiously.

SUB-CLAUSE 9.—Annual Report Of The Authority

The Authority shall prepare and transmit to each of the four States as early as possi-
ble and in any case before the end of the current Water Year (1st July to 30th June) an
Annual Report covering the activities of the Authority for the preceding year and to make
available to cach State on its request any information within its possession any time and
always provide access to its record to the States and their representatives.

SUB-CLAUSE 10.—Records Of The Authority And Their Location

The Authority shall keep a record of all meetings and proceedings, mainitain repular
accounts, and have a suitable office where documents, records. accounts and gauging data
shall be kept open for inspection by the four States or their representatives at such times
and under such regulations as the Authority may determine.

The location of the Central. Regional and Sub-regional offices of the Narmada Con-
trol Authority shall be determined by the Authority.

The headquarters of the Authority shall be at New Delhi till such time as it decides
on its permanent location.

Sub-cLAUSE 11.—Contracts And Agreements

Thq Authority shall enter into such contracts and agreements as may be necessary
and essential for the full and proper performance of the functions and duties conferred or
imposed on it,

Sus-cLause 12, —Financial Provisions

{1} All the capital and revenue expenditure required to be incurred by the Autho-
rity shall be borne by the four States of Madhya Pradesh. Gujarat. Maharashtra and
Rajasthan equally. The Governments ol the four States shall provide the necessary funds
to the Authority to meet all capital and revenue expenditure required to be incurred by
the Autharitv far the discharge of its functions, :
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. {2) On the constitution of the Authority each of the Governments of the four States
shall contribute Rs 5,00,000 (Rupees five lakhs) to the fund of the Auhority in ti:e first
instance.

(3) The Authority shall in the month of September of each year prepare detailed
estimate of the amounts of money required during the twelve months from the first day of
April of the ensuin: year, showing the manrer in which it is proposed to expend such
money. The Authority shall on or before the fifteenth of October forward a copy of such
detailed estimate to the concerned Chief En_ineers of the four States and indicate the
amount required to be contributed by each Stuic for the ensuing financial year. FEach of
the State Governments shall pay to the Autiority its contribution as indicated by the
Authority on or before the 30th day of April of the ensuing year.

(4} The Authority shall maintain detailed and :-wurate accounts of all receipts and
disbursements and shall after the clase of each financial year prepare an Annual Statement
of Accounts and send copies thereotf to the Accountants General as well as the concerned
Chief Engineers of the [our States. The form of the Annual Statement of Accounts shall
be such as may be prescribed by rules. The Accourts maintained by the Authority shall
be open for inspecton at all reasonable times by the four States through their duly autho-
rised representative or representatives.

(5) Disbursement shall be made from the fund o! the Authority only in such manner
as may be prescribed by the Awhority.  The Authority may incur such expenditure as
it may think fit to meet any emergency in the discharge of its functions.

{6) The accounts maintained by the Authority shall be audited by the Comptroller &
Auditor General of India or his nomince. who shall certify subject to such observations as
he may wsh to make on the annual accounts of the Authority. The Authority shall for-
ward to the Accountants General and the concerncd Chief Freineers of the four States
copies of the Report of the Comptroller & Auditor General of India and shall include the
same in its Annual Report.

SuB-CLAUSB 13.—Decision Of The Authority

The de-isions of the Auihor'ty on all matiers cov red under Sub-clause & shall be
fina] and binding on the four prrty States. Hewever, there shall be a Review Committee
which may sue motu or on the applcation o any party State review any decision of the
Authority.,  In urgent cases th: Chairman of the Review Committee may, on the appli-
cation of the party State, gr. o stay of apy o:der of the Authority pending final decision
on review.

SUB-CLAUSE 14.—Review Committee

14(1) : The Review Committee shall consist of five members including a Chairman
as under: --

(i) Unin M niste- for Ir-ig -tion s the: Chairman
(i1} Chicl Minist r of Madya Pradcsh: Member
(iii) Chief Minister of Gujurat: Member
{ivi Chisf Min s« cr of Maharashtr.: Member
(v) Chief Minister of Rajasthan: Member

The Secretary of the Union Ministry of Agriculture and Trrigation, Department of
Irrigation, shall be the Convenor of the Review Committee but shall not have any voting
right,

In case there is President’s nutle in any of the States, the Governor of that State or
his authorised representative will act as Member of the Review Committee,

14(2) : The Chief Ministers of the four States may nominate the respective Irriga-
tion Ministers either generally or specially as the alternate Member with full powers of
yoting, taking decisions etc,

17—1 M of A&I/ND/79
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14({3) : The Review Commitiee may review the decision of the Authority at a meat-
ing at which the Chairman and all the Members of the Review Committee are prescnt. W
is expected that the decis.ons of the Review Committee will be by consensus. Failing com-
sensus 1t shall be by awjualy of vols ol » _mocrs ncluang the Charmen,

14(4) . Advance notice of the proposed meeting of the Review Committec. its agenda
and agenda notes will be forwardey by the Convenor (o the party States.

14(5y : The decision of the FPeview Committee shall be recorded in writing and shal}
be tinal and binding on all the States,

Sus-CLAUSE |5.—Con¥tructfon Qui-side Lpisdiction Of The Autho. ity

The planning and constiuction of tre projects will be carricd out by cach State
through its own agencies, rave and except to the extent pre “rbed in Suh-clause 16 of
Clause X1V.

Sue-CLAUSE 16.—Supervisory Function Of The iwbhoriny  QOver Coastructon Qf Sarder
Sarovar Project

1) The four party States have financial comm tment in respeet of Unit T—Dam and
Appurtenant Works of th: Sardar Sarovar Proi : and thrie ot th-m. nomely, Gujarat,
Maharshtra and Madhya Pradesh hzve such comr: tment in respect of Unit III—Power
Complex of the Projuct,  With a view 10 ensurink ficient. econom-cal and eurly execution
of these Umts of the Project. and toking iatd account the ‘inencial commitmemts of the
party States, it is desirable and necessary that a Coastruction Advisory Cormittee should
be constituted for the purpose. We, thereiuie, orui- that such an Advisory { ommittee to
be called Sardar Sarovar {ornsiructon Adv:ory Conmittec ~hould br set uvp within three
months from the date of publicution of the Deciviin o7 the T.obuaal i1 the ¢ ffivial Garette.

(2) The Construction Advisory Committee shall have a whele-time Secretary of
the rank of Chief Engineer to be appointed by Union of India and such other staff as may
be necessary.

(3) The Committes shall comprise—

(i} The Secretary to the Government ot India, in charce of Irrigation-—Chairman,

{iiy Chairman, Central Water Commission {CWC), or a Mcmber of the CWC tepre-
senting him in case the Chairman is unable to attend a meeting.

(ii)) Chairman, Central Electricity Authority {CEA), or a Member of the CEA re-
presenting him in case the Cha'rman is unuble to attend a mceting.

fiv) Chairman. Narmada Coatrol Authority (NCA)} or an Independent Member of
NCA representing him in case the Chairman is unable to attend a mecting.

{v) Joint Secretary (Financial Advizer} in the Union Ministry of Aericuture &
Irrigation (Department of Irr'gation).

{vi} Secretaries i charge of Finance Department of Governments of Madhva Pradesh,
Gujarat, Mohara.htra and Rajasthan.

{viiy Secretaries in charge of Irrigation Depariment of Governments of Gujarat and
Rajasthan.

(viii} Secretaries in charge of Power Department of Madhya Prade k., Maharashtra
and Gujarat.

(ix) Secretaries in charge of Revenue Department or any other Department com-
cerned with land acquisition of Madhva Pradesh, Maharachtra and Gujarat.

{x) General Manager or Chief Engineers of Guiarat in charge of the nroiect and
Chief Engineers of Madhya Pradesh, Maharachtra and Rajasthan concerned
with the Project.

(xi} Chairman. State TFlettricity Boards of Madhya Pradesh, Maharashtra and
Gujarat,

(xii) Financial Adviser, Sardar Sarovar Project.
The Chairman may co-opt any other Member for any particular meeting.
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(4) The Sardar Sarovar Construction Advisory Committee shall:—

(i) scrutinise the project estimates prepared for these works, advise necessary modi-
fications and recommend the estimates for the administrative approval of the
concerned Governments;

(ii} examine and make rccommendation on all proposals pertaining to  technical
features and designs as may be referred to il by any of the party States and
where necessary consult experts for the purpose.

{iii) examine and makc recommendation on the programme of construction of diffe-
rent paiis of the project in a co-ordinated manner, keeping in view the funds
available, the economics of the p:oje.t and the desirability of obtaining quick
results;

{iv) examine the requirement of funds for the construstion of works and other pur-
poses according to itht approved progrome and make necessary recommenda-
tons; ) .

(v) exam:ne and recommend, from time to time, the delezation of such powers, both
technical and financial, as it may deem necessary for the efficient execution of
the project, to the General Manager/Chiel Engineers, Superitending Engineers,
Executive Engincers and Sub-Divisional Officers engaged in the execution of
the project;

{vi) examine and, where necessary, reoommend <nccifcutions for varicus classes of
work;

{vii} examine and make recommendation on all sub-estimates and contracts, the cost
of which exceeds the powers of sanction of the Ceneral Manager/(hief Engi-
neers;

(vii) review progress rerorts, toth for work: 'nd expenditure from  the General
Manager/Chief Engineers and recommeard. where necessarv. step. to be taken
to expedte the work,

(5) The headquarters of the Censtruction Advisory Committee will be Rxed by the
Committee.

{6} The Comstruction Advisory Committee will frame rules regarding procedure and
delegation of rower for the purpose of ¢xrrying out its business.

(7) Lhe recommendations of the Construction Advisory Commitiee shall be conve-
ved to the Governments conceraed by the Committee end copics sent to the Review Com-
mittee and Narmada Control Authority for information.

(8) The recommendations of the Consiruction Advisory Committee shall normally
be accepted by the State Governments concerned. In the evont of any disagreement. the
matier shall be referred to the Review Committee and the descision of the Review Com-
mittee shall be final and binding on all the concerned S:ates.

In all matters relating to the construction of the Sardar Sarovar Dam and avnpur-
tenant works {Unit 13, Power House and sensrating machinery (Unit 111} and Transmiss'on
lines to feed power to Madhva Fradesh, Mahorashtra and Gujarat upto the next sub-station
in each case, the Narmada Control Authority will carry out only such functions as do not
specifically devolve upon the Construction Advisory Committee set up under Sub-Clause
16, Clause XIV.

(9 The Construction Advsory Comrittee will be dissolved after three vears of
the completion of construction of Units I and IIT of the Sardar Sarovar Project. The
post-construction management of Units I and IIT will be by Gujarat under the supervision
of the Narmada Control Authority.

(10) The expenditure of the Censtruction A:lvisory committes will be borne by the
four States of Madhya Pradesh. Gujarat, Maharashtra and Rajasthan equally.

Sub-clorse 17

Nothing contained in this Order shall prevent the alteration, amendment or modi-
fication of all or any of the foregoing clauses by agreement between all the States con-
cemned.
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Sub-clause 18

The Union of India has consented to parucipate in the Machinery to be establishuil
by the Order of the Tribunal, it so dirccted and to do its best to implement the decis'an
of the Tribunal.

Accordingly, we direct the Union of India to participate in the Machinery set up by
the Order of the Tribunal to implement the directions of the Tribunal specihcally under
Clauses 1(2), 4, 12(6). 13, 14 and generally to implement all the other directions so far as
the Union of India is concerned.

CLAUSE XV.--Order As To Costs Of Proceedings

(i) The States of Gujarat, Madhya Pradesh, Maharashtra and Rajasthan shall bear
their own costs of appeering before the Tr:bunal.  The expunses of the Tribu-
nal shall be borne and paid by the aforesaid four States in eoual shares. These
directions relate to the references under Section 5(1) of the Inter-State Water
Disputes Act, 1956.

{11} The States of Gujarat, Madhya Pradesh, Maharashtra and Rajasthan shall bear
their own costs of appearing before thz Tribunal in the references under Sec-
tion 33} of the said Act. The expentes of the Tribunal in respect of the afore-
said references shall be borne and paid by the States of Gujarat, Madhya Pradesh
Maharashtra and Rajasthan in equal shares.

Crause XVI1.—Period Of Operation Of Certain Clawses Of The Final Order

In addition to Clauses III and IV (mentioned in Clauses V), our Orders in Clause
VII with regard to Full Reservoir Level and Maximum Water Level of the Sardar Sarovar
Dam, Clause VIII with repard to Sharing of Costs and Benefits, Clause IX with regard to
Regulated Releases to be made by Madhya Pradesh for the Requirement of Sardar Sarovar
Project. Clause X with regard to Payment to be made by Gujarat to Madhya Pradesh for
such Regulated Releases, Clause XII with regard to Allocation of Costs of Sardar Sarovar
Project between Irripation and Power, Clause XIII with regard to Allocation of Irrigation
Componeni of Cost of Sardar Sarovar Project between Gujarat and Rajasthan and Clause
XIV as regards Machinery are all made subject to review at any time after a period of 45
years from the date of publication of the Decision of the Tribunal in the Official Gazette.

New DeLnt (8d.) (V. RAMASWAMID

December 1. 1979 Chairman

{(8d.) (A. K. SINHA)
Member

(Sd.) M. R. A. ANSARD:
Member
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PART 1

1 regret, 1 could not agree with the views taken by
Learned Chairman on certain points raised in  the
grounds of respective references of Union of India,
States of Gujarat, Madhya Pradesh, Maharashtra and
Rajasthan.

Before I take up those points for consideration, 1
should record bricfly that the Narmada Water Dis-
putes Tribunal was constituted for adjudication of
water disputcs between the above four States concern-
ing Narmada River. The Tribunal, aftec investigation,
forwarded its Report and decision on 16th of August,
1978, As I divsented from :he majority view on certain
issucs | recorded my separate apinion in Chapter IV
of the Report and dccision under Section 5{2) of the
Inter-5tate Water Dispuies Act. 1956, (hereinafter
referred to as the Act). But in view of Section 5(4)
of the Act this Tribunal submitted thc Report and
its decision according to the opinivn of the majority.

Thereafter, Refercnce on matters contained in the
above decision, Nos. 1, 2, 3, 4 and 5 of 1978 of
Union of India, States of Gujarat, Madhya Pradesh,
Maharashtra and Rajasthan respectively were put i
under Section 5(3) of the Act on 16th November,
1978. According to the usual procedure of this Tribu-
nal, all thc partics put in their replics, Rejoinders,
Sur-Rejoinders, ctc. and hearing followed details of
which have been set out in Chapter-l of the Further
Report under Section 5(3) of the Act and it is not
necessary to restate thom over again.

One of the points taken by the State of Madhya
Pradesh in its reference require;s determination  of
scope and cffect of Section 5(3) of the Act. At the
very outset I should state that, T agrce substantially
with the view taken by Learned Chairman on  this
aspect of the matter but 1 wish to record a few words
of my own which would be necessary for expressing my
own opinion on the above points.

Bricfly speaking, the State of Madhya Pradezh has
contended that Section 5 of the Act is of the widest
amplitudc and Section 5(3) s enabling provisions
and not a limiting one. The field covered by Section
5(3) for ‘further consideration’ must cover the entire
field under Scction 5(1) and (2). Section 5(3) in
substance Jays down that the Report and the deciston
in Section 5(2) is nnt final. It is pointed out that

this Tribunal bcld inter-aba on certain preliminary
issues that “there is nothing in the scheme or language
of the Act which precludes the Tribunal from apply-
ing principle underlying the Order 14(2) of C.P.C."
(Report, Vol. IIl, pages 9-10). Elsewhere in the
judgment, Tribunal held har “i; is a statutory judicial
Tribunal on which the adjudicating power is conferred
by the Statute and which has been investipated with
the State’s inherent judicial power” (Report, Vol. HI,
pages 27-28 and 32)!. Therefore, this Tribunal has
jurisdiction under Scction 5(3) to re-examine and
rcconsider its earlier decizion under Scction 5(2) on
all aspects and oi all issues and 1y modify the decision
accordingly. On an exhauctive analysis of several other
sections and Section 5(3), Madhva Pradesh has urged
that Scction 5(3) must b2 understeod in it widest
amplitude in order to do justice?.

All such confentions were  opposed by States of
Gujarat, Maharashira and Rajasthan According 1o
thcm. once a report and decision have been forwanded
to the Central Government under Section 5(2) of the
Act, they beeone final except wher: “(I) anvthing
contained in such report or decision requires expla-
nation. (Il) or that guidance is needed wpon  any
point not orignuily  referred to the Tribunal”™  as
provided under Section 5(3) of the Act. In substance
it s said that it has no power to revicw or reconcider
or alter its earlier decision,

The whol2 oue tion then, 1t seems, will turn on the
interpretation of Section 5(3) of the Act. It is con-
venient at this stage to set out Section 5 Sub-Sections
1. 2 and 3 which provide—

“5. (1) When a Tribunal has been constituted
under Scction 4. the Central Government
shall, subject to the prohibition contained in
Section &, refer the water dispute and any
matter appearing to be connected with, or
relevant to, the water dispute to the Tribu-
nal for adjudication.

(2} The Trihunal shall investizsate the matters
referred to it and forward to the Central
Government a report sctting out the facts as
found by it and giving its decision on  the
matiers refcrred to it

1. Rejoinder of M.P. on scope of ambit of S:ction 5(3) of the Act. MP/1201 -p. 44
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7. Rejoinder of M. P an scope of ambit of Section 5(1) of the Act MV
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(3) If, upon considsration of the decision of the
Tribunal, ihe Central Government or  any
State Government is of opinion that any-
thing therein contained requires explanation
or that guidance is nceded upon any point
not originally referred to the Tribunal, the
Cenfral Government or the Statz Govern-
ment, as the case may be, may, within three
months from the date of the decision, again
refer the matter to the Tribunal for further
consideration ; and on such rteference, the
Tribunal may forward to  the Central
Government a further report giving such
explanation or guidance as it deems fit and
in such a ease, the decision of the Tribunal
shall be deemed to be medified according-

]y-”

On a plain reading of the above provision, it seems
fairly clear that a right is created in favour of the
Central Government or State Government concerned
to refer the matler to the same Tribunal for Turther
consideration of its carlier decision on matters referred
to it under Sub-Section 2 of Scction 5 of the Act only
for two purpores viz,. (1) anything contained in such
decision requires explanation, or (1T} that guidance
is needed upen any point not originally referred to the
Tribunal. Upon such r~ference the Tribunal may for-
ward to the Central Government a further Report
giving such explanation or guidance as it deems fit and
in such a case, the decision of the Tribunal shall he
deemed to be modified sccordingly. The Tribunal's
further consideration or further report, it is clear, is
limited to ‘giving such explanation® or ‘guidance’ as it
deems fit.

It is not disputed before us that Tribunal's power
conferred under Section 5(3) for further considera-
tion and forwarding a further report is a duty coupled
with discretion. But this discretion, as contended by
Madhya Pradesh, is judicial or in any case a quasi-
judictal discretion and mut be guided by relevant
consideration and not in any arbitrary, vague or fanci-
ful manner. This point needs no elaboration. The ques-
tion is not whether in the presen: case the Tribunal
should exercise its power at all hur whether the power
conferred enables the Tribunal. fo reopen and re-
examine the Tribunal’s eatlier decision under Section
5(2) of the Act en the reference made under Sec-
tion 5¢(3) of the Act and make fresh decision or order.
This being the precise question, obscrvation of this
Tribunal in its decision on preiiminary issues relied
on by Madhya Pradesh are not relevant. Madhya
Pradesh has. however, orged that thc Tribunal must
of necessity for further consideration and giving ex-
planation or guidance as it deems ﬁt’_.is required to

reconsider further itx entirz decision renderc.d under
Section 5(2) for determination of rcal questions in
controversy raised in the grounds of reference. I am
unable to accept such an extreme contention of the
State of Madhya Pradesh. M, as contended by the
Statc of Madhya Pradesh, the Tribunal has power
Lo reopen or re-examine the entire decision under
Section 5(2), that would really convert o reference
into an appeal or at any railc review or revision.

It is well established that there can be no appeal
as of right unless created by statuie.  Under such
statutory provision, again, appeal may be beth cn facts
and law or limited to law only bui to some superior
court or authority which will reconsider the decision
of the lower court or authority both on facts and law
or on point of law only as the case may be. In ¢ither
case they will be regulated by the provision of particu-
lar statute as there is no inherent appellate jurisdiction
in the court. In England nppeal: from High Court to
the court of appeal are authorised by the Judicature
Act, 1925 and appeals to the House of Lords lic under
the Appellate Jurisdiction Act, 1878 and the Administ-
ration of Justice Act, 1969 (See Administrative Law
by HW.R. Wade. 4th Ed p. 37).

The same principle has been fellowed in India from
the earliest time in a long line of cases and it is well
settled that right of appeal cannet be assumed in every
matter which comes under the consideration of a court;
but such rights must be ziven by a statute or by some
authority equivalent to a statute and there also by
express words and not by any implication under a
statute [See, for instance, Minakshi v. Subramanya 14
I.A. 160 ; Rangocon Botatoung Co. Ld. v. Collector,
Rangoon 39 I.A. 197 at p. 200 and Narayan v. Sec-
retary of State (1896) 20 Bom. 803].

This point does not require any further elucidation.
The right of appeal in civil courts and power and
jurisdiction of ccurt over appzals arc expressly pro-
vided in the Code of Civil Procedure, 1908,

The same principle applics to the case of Reference,
Review and Revision. Substantive law relating to thesc
matters are provided under Sections 113 to 115 and
the procedural aspects of such Reference, Review are
embodied in Orders 46 and 47 of the samc Code, So
far as Revision is concerned thz power and jurisdiction
and procedure are al-o defined in Section [I§ of the
Code. Tt is clear that apart from this statutory pro-
vision, there is ne inherent jurisdiction of court to
interfere with any decision or order under Reference,
Review or Revision.

Now. so far as Tribunals are concerned. they are
entirely statutory creation and one must look into the



statute for necessary information as to the power; and
jurisdiction and other matters which may require deter-
mination in a given case. In one of the earliest English
Decision, The Queen v. The Commissioners For Spe-
cial Purposes of the Income Tax, (1888) 21 Q.B.D.
p- 313 at page 319, it was held that as regards tribunals,
no right of appeal exists unless conferred by statute.
Same law applies to the siatutory tribunals in India.
It is not necessary in the present case to cite the sup-
porting decisions, for cven on extremely liberal inter-
pretation, Scction 5(3) of the Act cannot bz construed
a5 one conferring any right of appeal.

As regards Review or Revisivn, the peints have
been set at rest in quite a number of decisions of the
Supieme Court. In o compuaraiively recent decision in
Patel Narshi Thakershi and Others vs. Pradyuman-
shinghji Arjun:inghji {(AIR (970 SC page 1273) cited
by Gujarat and Rajasthan, the Supreme Court has
held inter alia that the jurisdiction or power to review
can neither be assumed or imported in the absence of
any specific provision therefor, nor can be exercised
contrary to the conditions laid down in this bLehaif.
See also other decisions of the Supreme Court cited by

Gujarat [Devkinandan Prashar vs. The Agra District
Co-operative Bank and others (1973} 3 SCC 303=

ATR 1972y SC 2497 ; M/s Mehar Singh Nanak-
chand vs. M/s. Naunihal Thakar Dass ATR (1972)
SC 2533] The same rule applies to see if the con-
cerned tribunal has power fo interfere with its original
decisions or Order in Revision. Clearly, it has no such
power in the absence of any specific provision in the

statute which creates such triburals. In Kamaraja
Nadar v. Kunju Thevar (1959 SCR 583 at 595 cited
by Rajasthan. Supremec Court has held that clection
petition is not a suit and the Flection Tribunal docs not
possess common law power. It fallews that a tribunal

has no inhercnt power to act ex debite justitiae for the
ends of justice or to prevent ahuse of the process of
the court as exercised by civil courts under Section
151 of the Code of Civil Procedure.

Madhya Pradesh has contended rhat having regard
to conspectus of Scction 5 and Sub-ections 1, 2 and
3 and Section 12 of the Act, the attempt in construing
Section 5¢3) must always be to advance the remedy
and hence the Tribunal should be slow to adopt the
narrow construction. Any interpretation which limits
the jurisdiction under Section 5(3) would advance the
mischiel and suppress the remedy. Tn support of its
contention, it has relied for acertaining the exact
meaning of the word ‘consider” or ‘consideration’ on
the Blak's Law Dictionary, revised 4th Ed. 1968, p.
378 and 380 and sought to impress upon vs that when
a matter is referred to the Tribunal for further con-
<ideration under Section 5(3). the Tribunal would te

required to examine carefully the whole issue for judi-
cial determination of the matters submiited to it con-
cerning its earlier decision. In Blak’s Law Dictionary,
it appcars, the word ‘coansidecation” is defined, as a
technical term indicating that a tribunal has heard and
judicially determined matters submitted to #t. It is diffi-
cult to sec how this mcaning could advance the argu-
meant of the State of Madhya Pradesh. There is no
dispute that this Tribnnal, in the proce:s of giving ex-
planation or guidance, will judicially deiermine matters
submitted 10 it but that does not mean that the Tribu-
nal would be required to rcopen or reccnsider its ear-
lier decision.

Madhya Pradesh has {urther contended that  this
Tribunal applying the principle enunciated in an English
decision in Anisminic Ltd. v. Foreign Compensation
Comumission, 1969(2)  A.C. 147 held interalia on
preliminary issues thar “the Autherity of the Tribu-
nal to decide the preliminary question of jurisdiction
cxtends not merely the suoject matter of delermination
but also to the validity of the notification constitwing
the Tribunal.” (Report, Vol. 111, pp. 42-45). Tt is said
that the principles i Anisminic case were laid down
with refereoee to an ouster clausc. In the present Act
Section 5(3) far from ousting jurisdiction, confcrs
continuing jurisdiction on the Tribunal to further
consider the matter. It i3, therefore, not competen: for
the Tribunal to decline the junsdiction to further con-
sider its decision which is vested in it under Sectiom
5(3) of the Act.

The Anisminic case is no deubt now a leading deci-
sion on jurisdictional errors by o Tribunal in the course
of.its proceedings. What happcened in this casc was,
the Foreign Compensation Commission rejected a claim
for compensation for @ property already sold to a
foreign buyer on the erroneous view that under the
statutory order in counci] the successor in title should
have been of British Nationality at the relevant date.
House of Lords, by a majority, held that “this crror
destroyed Commission’s jurisdiction and rendered their
decision a nullity since on & {ruz view of the law, they
had no jurisdiction to take succes or in title’s nationa-
lity into account.” For a Tribunal must not only havs
jurisdiction to cnter on the enauiry but must retain it

‘unimpaired until it has discharged its task’.  Lord
Pearce explained this principle and observed inter alia

(p. 195)—

“Lack of jurisdiction may arice in many ways.
There may ke an absenee of thete formalities
or thing: which arc conditions precedent o
the tribunal having any jurisdiction to cm
bark on an enguiry. Or the tribunal may at



the end make an order that it has no jurisdi-
ction to make. Or in the intervening stage,
while engaged on a proper inquiry, the tribu-
nal may dcpart from the rules of natural
justice ; or it may ask itself the wrong ques-
tioms; or it may takc into account matters
which it was not directed 1o take into
iccount. Thereby it would step outside its
jurisdiction. Tt would turn its inquiry inta
sum:thing not directed by Parliament and
fail to make the inquiry which Parliament did
direct. Any of the-e things would cause its
purported deciston to be a nulliy.”

Clcarly, this decision is no authorty for the proposi-
lion that the jurisdiction of the Tribunal in an inquiry
under particular provision must also continue o be
dentical or the Tribunal would possess same powers
in a diffcrent inquiry under another provision of the
same Act. The Tribrmal's juci diction or power can
only be determined with refurence to thar particular
provision or provisions under which inquiry is to be
made by the Tribunal.

Therefore, for a proper and correct approach to the
question in controversy in the present casc the mean
ing and effect of the words ‘explanation’ and "guidance’
arc requircd to be ascortained. The word cxplanation’
or ‘guidance’ has not been defined in the statute, In
the absence of such statutcry meaning, these word.
have got 1o be literally construcd in their ordinary
and natural sensc. If the mcaning of the words are
plain then the court or the tribunal can disregard the
conscquence. Without being moie exhaustive and 1w
cut the matter short, T may uselully refer {0 a pascage
from Craies’ On Statute Law, 6th Ed,, Chupter 5.
p.66 where on an analysis of a long line of Engli-h

decisions it Is stated inter  alia as  follows  (without
foot notes) :—

“The cardinal rulz for the constiuciion of Acts
of Parliamcat ix that they should he con-
strued according to thy infention expressed
in the Acts themrelves, “Thie tribunal that
has to construc an Act of a legislature, or
indeed any other docwment, has 10 deter-
mine the intention as expresscd by che words
used. Aund in order to understand these
words it iz patural to inguirz what is  the
subject-mattes with respoct to which they are
used and ithe object in view.” In Barnes v.
Jarvis Lord Goddard C.J. sad @ A certain
amount of common sense must be applicd in
construing statutes. The object of the  Act
has to be comsidered.™ If the words of the
statute ars themsclves precise and unambi-
guou-, then no more cant be necessary than

to expound thosc words in their ordinary
and natural sense. The words  themselves
alone do i such a case best declure  the
intention of the law-giver”.

“Where the language of an Act is clear and
explicit we must give cffect w it, whatever
may be the con equences, for in that casc
thc words of the statute speak the intention
of the legistature.”

‘The same rule of interprevation in construing words
in a statute has been applied in India. In Jugal Kishore
Saraf v. Raw Colton Co. Lid (AIR 1955 S.C., p. 376
at p. 381), the Suprome Ceurt has laid down such
rule of interpretation us follows :-—

“The cardinal rule of construclion of slatutes is
to read the statute liwerally, that is by giving
to the words use:dl by the legislature their
ordinary, natural and grammatical mean-
ing. If, hawever, sucihh a reading leads 1o
absurdity and the words arc susceptiblz of
another meaning the Court may adopt the
same. But if not such alternative construc-
tion is possible. the Court must adopt the
ordinary rule of literal interpretation. In the
Present casc ¢ literal construction of the rule
leads o0 no apparant absurdity and, there-
fore, there can be no compelling reason for
departing from tha: polden rule of construe-
tion.”

The State of Maharashtra has relicd on Murray's
Oxford English Dictionary, Vol. Il p. 435 to  how that
the word ‘cxplanation’ in substancc means act or
process of cxplaining. It is contended. from such dic-
tionary meaning, that the ~cop: of the word ‘cxplana-
tion’ in the Section cannot be cquateq with or equiva-
lent to adjudication. appzal, review or revision. R
only mcans to clarify or to make plun or understand-
able what is already to be found in the dezision st
out in the report under Section 5(2).

In aid of its conteniicn, the Swute of Maharashtra
has also relied, by way of analogy on Scction 36(A)
of Industrial Disputes Act. 1947 under which appro-
priatc Government tn case of doubt of difficulty i
empowered to send back the award to Lahour Tribu-
nal for intcrpretation of award. The Supreme Court
in Kirloskar Qil Engines Limited, Kirkce, Poona v.
the Workmen and Others (1962) Supplement 1 SCR

494 on interpretation of this  provision imeralia held
that “36(A) of Industrial Disputes Act. 1947 intended

lo cmpower a tribunal to clarify the pusition of the
award passed by it where a difficulty or doubt arose
about their interpretation. and not to review or modify



s own order. Any question of about the propricty,
correctness or validity of any provision of the award
would be outside the purview of the enquiry contemp-
lasted by that section™.

The State of Maharashtra has also referred to Short
Oxford English Dictionary 3rd Ed., p. 842 to show
that ordinary dictionary meaning, of the word guidance
is (1) the action of guiding; directing agencies; leader-
ship, direction and (2) something which guides or
leads. The argument is that scope of reference cven
under the second category is not adjudication of the
facts as found by the Tribunal and its decision on the
matters referred to it only requires some direction of
the Tribunal on some incidental or connected issues
which may have some bearing on the Tribunal's deci-
sion on the matters referred to it.

On the meaning and effect of the word ‘guidance’,
Gujarat has contended that even if such reference to
the Tribunal upon matters on which guidance is needed
necessitates fresh adjudication such adjudication must
be confined only to such point and has to be in con-
sonance with the decision under Section 5(2).

It appears that although in some of the earlier Eng-
lish decision, it was held that ordinary dictionaries
gave somewhat delusive guides in the construction of
statufory terms [Midland Ry v. Robinson (1890) 15
App. Cas. 19, 34] for consideration of truc meaning
cf the word and judicial opinjon on the point would
probably bc a safer guide, later decisions will show
that reference to the better dictionary meaning does
afford by definition or illustratior some guide to the
use of a term in a statute. In Camden (Marguis) v.
ARC. (1914) 1 KB. 641, it was inter-alia obser-
ved—

“It is for the court to interpret the statute as
best it may. In so doing the court may no
doubt assist themselves in the discharge of
their duty by any literary help they can
find, including of course the consul-
tation of standard authors and reference
to well-known and authoritative dictiona-
ries.”

In any case in absence of opinion of the Tudges on
this point, reference to authoritative dictionaries would
be quite helpful to ascertain plain meaning of the
words or to understand them in their ordinary sense
in constructing a particular statute,

As regards reference to a different statute on diffe-
rent lines, that is, statute not being in pari materia,
or judicial decision involving interpretation of mean-
ing and effect of word used in certain proviston of
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such statute, they may not be strictly relevant. In
Inland Revenue Commission Vs Forrest (1890) 15
App Case 334 at p. 353 Lord Macnaghten while dis-
cussing phraseology of two Revenue Acts observed,
“The two differ widely in their scope, and even when,
they deal with same subject, their wording is not the
same”. In Geerad’'s Settled Estate (1893) 3 ch 252
the Court of appeal held that the settled Lands Act
formed a Code applicable to the subject matter with
which they dealt and a dccision on Land Clause Act
1845 was not applicable for their interpretation as
that Act dealt with a different subject matter. In the
case of Dr. 5. B. Gupta Vs University of Delhi (1959)
S.CR. p. 1236 at 1247, the Supreme Court, while
interpreting certairr provision of Delhi University Act,
1922, declined to consider Industrial Disputes Act
which is an Act on different line. It is not necessary
to multiply cases for it is fairly settled that in the
interpretation of statute courts decline (o consider
other statutes proceeding on different lines and includ-
ing different provistons or judicial decisions thcreon.

Even so, following the above rules and principles,
it seems clear that the words ‘explanation’ or ‘guidance’
used in provision of Section 5(3) must be understood
literally ir their natural meaning. No doubt or diffi-
culty should arise as, clearly, they do not crcate any
conflict or confusion in their natural meanings. In
the present context, the word ‘explanation’ in subs-
tance will literally mean clarification in its ordinary
and natural sense, that is, making the meaning clear
in case where the decision suffers from ambiguity, in-
consistency or obscurity.

The meaning of the word ‘guidance’ also does not
create any difficulty. From a fair reading of the pro-
visions the plain and natural meaning of the word
will only mean some direction which guides or leads.

These meanings find support in some of the authorita-
tive dictionaries cited in his case.

This being so, what is the legal effect of this ex-
pression ‘explamation’ used in the provision of Sec-
tion 5(3) of the Act ? Plainly, the Tribunal cannot
go beyond clarifying the matters referred to it cbviously
to remove doubts or difficulties or apparent ambigui-
ties, obscurity or inconsistencies. Tt is significant to
note in this connection that the Tribunal has not been
given any power toset aside, alter or modify like
those in case of Review or Revision its earlier deci-
sion on or after giving such explanation. But the
decision of the Tribunal shall be deemed to be modi-
fied accordingly. In other words, such explanation
will be tead as modification of the original decision
of the Tribunal.



As regards second clause namely, that “guidance is
needed upon any point not originally refcrred to the
-Tribunal” it is quite clear that guidance relales to
matters not originally referred to the Tribunal and not
to matters involved in the decision of the Tribunal.
It is to be noticed that the reference is made by the
Central Government for adjudication of water dispute
by tribunal on the request of the State Government
in the prescribed manner under Section 3(a), (b) and
(c} of the Act. The precise matters, it appears, for
which reference may be made, are necessarily required
to be stated in the prescribed form. Now, cascs may
be visualized where after the' Tribunal’s Report and
decision under Section 5(2) some matters not referred
to in the original referencc, may crop up and need
some direction of the Tribunal. In such contingencies
some fresh adjudication may be necessary, but that
must be confined only to such point of reference and
ne more. Such adjudication as contended by Gujarat,

I think rightly, has to be in consonance with the deci-
sion already given under Section 5(2) of the Act.

Thus on a fair and proper construction of Section
5(3) it must be held that Tribunal has power only
of clarification and not of review or revisivn nor it
can cxcrcise any inherent power in giving explanation
on matters referred to it. Under second clause the
Tribunal has power of adjudication limited to ques-
tion of guidance on matters not originally referred to
but at the same time it must be consistent with Tri-
bunal’s original decision. Any question touching the
correctness or validity of Tribunal's decision under
Scction 5(2) would be outside the scope of Section
5(3) of the Act.

I will mow proceed to consider the points mentioned
above raised in the grounds of respective reference
of the Union of India and other States in the next
Part II. )



PART 11

Point No. 2 : Refcrence 1 of 1978
The Union of India states as follows :—

“9. In Clause XIV(l5), page 809, Honourable
Tribunal have directed that the planning of
the projects shall be carried out by the
States, save to the extent prescribed in the
orders of the Tribunal. In their report, the
Honourable Tribunal have given their views
on thc appropriate intensity of  irrigation,
extent of command area, water require-
ments etc. The Honourable Tribunal may
kindly give explanation and guidance that
within the apportioncd quantum of water
use, the respective States may effect such
modification in these planning aspects, as
they consider to be in their intercsts.”

It appears from the above statement, the Union of
India has asked both for explanation and guidance
for such medification of the planning aspects of the
respective States within the apportioned quantum of
water use as they consider to be their interest. The
Union of India has referred to Final Order of the
Tribunal Clause X1V, Sub-clause 15 (Vol. II, page
809 of the Report). Sub-clause (15) provides :—

“The construction of thc works and the planning
of the Projects will be carricd out by each
State through its own agencies and in the

manner such Siate deems proper  without
any interference by the Authority or the

other States, save and except to the extent
as prescribed in the Orders of the Tribu-
nal.”

It is difficult to see how from the order or direction
quoted the question of explanation or guidance or for
alteration of the planning aspects of the concerned
States can arisc. The Tribunal, it appears, has not
given any direction or order for use of the apportioned
quantum of water by the respective States according
to the plan and projects for the purpose of irrigation
or power generation. The provision of Sub-clause 15
of Clause XIV referred to by the Union of India was
given solely for the purpose of construction of works
and planning of the projects through independent
agencies of respective States while defining the power
and jurisdiction of the Narmada Contral Authority
appointed under the Order of the Tribunal and that
also without giving any particulars of these projects.

Therc is nothing to show that by the decision or
order of the Tribunal the plans and projects cannot
be altered in future in the best interest of the party

. States.

It appears, however, that State of Madhya Pradesh
has also sought similar clarification for alteration of
their planning in future if necessary within the appor-
tioned quantum of water (page 7 of its reply). State
of Gujarat and Rajasthan also have submitted that
thc Tribunal may give suitable directions to be made
applicable 1o all the party States uniformly.

Maharashtra has, however, submitted tha; modifi-
cations which do not affect irrigation or power in-
terest of State or States may be allowed to be made
within (he sanctioned quantum of water duly approved
by the Authority (Page 9 of its reply). But Maha-
rashtra has also stated that diversion of water to
unspecified area would result in loss of power (page
89 of its reply).

Firstly, it is already noticed that no Order or direc-
tions were given by the Tribunal in its original decision
for use of apportioned quantum of water by the res-
pective parties in terms of their proposed plans or
projects placed before the Tribunal. These plans,
projects or schemes were adduced in evidence by the
party States for the purpose of cstablishing their res-
pective needs of Narmada water.  Therefore, the ques-
tion, of granting liberty to the party States to alter
or change their proposed plans and projects cannot
arise.

Secondly, such order cannot be given without first
determining the extent of the area, suitability of irriga-
tion, water use, ctc. that may be in contemplation, of
the party States.

Thirdly, the State of Maharashtra has raised objec-
tion on the ground that diversion of water to unspeci-
fied area would resule in Joss of power. The total
powcr generation on the proposed plans placed before
the Tribunal is the subject matter of the decision al-
ready made by the Tribunal. So, whether or not such
diversion of water would result in loss of power must
first be determined, for in any case, if it does, that
will result, in my view, upsetting the decision of the
Tribunal on this aspect of the matter,

Even so, I should take notice of the fact that all
the three party States viz. Madhya Pradesh, Gujarat



and Rajasthan agres that some kind of direction as
proposed by the Union of India should be made and
the State of Maharashtra also agrees provided it is
made clear that such direction would not affect irri-
gation or power interest of any State or States. It is,
therefore, desirable to clarify the position and some
direction, as asked for, may be given but with proper
safeguards. Accordingly, the following paragraph
should be added under Clause 1II of the Tribunal's
Report at page 762 :—

“IIl. Each party State will be at liberty to make
such changes in the pattern of water use
and in the arcas of benefit within or outside
the Narmada Basin in its territory as it may
be considered in, the best Interest of the
State provided such changes do not affect
irrigation or power interest of any of the
party State or States concerned.”

I order accordingly.

Point No. 5 Gujerat’s Reference No, 2 of 1978

Gujarat has asked for modification of Sub-clause
5 of the Clause V of the Final Order as under by

inserting the following paragraph as Sub-clause 6
there —

“6. During the years in which Madhya Pradesh
and/or Maharashtra cannot utilise the Nar-
mada waters upto their atlocated shares, and,
therefore, flows of the WNarmada reaching
Navagam are in excess of shareg allocated
to Gujarat and Rajasthan, it will be open
to Gujarat and Rajasthan to utilise such
surplus waters for irrigation without any
prescriptive rights. No adjustments on that
account shall be made in the following water

vear of such use in excess of the authorised
use.”

Madhya Pradesh and Maharashtra have opposed
such submission of Gujarat. Madhya Pradesh has
submitted that in view of Sub-clause (5), Gujarat’s
contention is fallacious (page 34 of its reply).

The ground taken by Maharashtra, trainly is that
“water sheuld not be deemed to be surplus until full
entitlement for maximum power gemeration on the
River Bed Power House has been accorded priority.”
(page 29 of its reply).

Rajasthan did not raise any objection,

Sub-clause (5) of Clause IV of the Final Order of
the Tribunal provides infer alia—

“(5) It may be mentioned that in many years
there will be surplus water in the filling

period after meeting the storage requirements
and withdrawals during the period. This
will flow down to sea. Only a portion of
it will be utilisable for generating power at
Sardar Sarovar river-bed power-house and
the rest will go waste. It is desirable that
water which would go waste without even
generating power at the last river-bed power
house should be aliowed to be utilised by the
party Stales to the extent they can, Gujarat
1s, therefore, directed that whenever
water starts going waste to sea, without
gencrating power, Gujarat shall inform the
Narmada Control  Authority (hercinafter
referred to as the Authority), with copies to
designated representatives of all the concer-
ned States, and Gujarat shall also inform
them when such flows cease. During the
period of such flows, the Party States may
utilise them as they like, and such utilisa-
tion by the parly States will not count to-
wards allotment of supplies to them, but
use of such water will not establish any pres-
criptive rights.”

From the reading of the above provision, it is not
clear whether surplus water in the filling period after
mecting the storage requirement and withdrawals dur-
ing the period would also include allocated water in
favour of Madhya Pradesh which cannot be utilised
for the purpose of irrigation. In any case, on the
basic principle or policy of priorily being given to
irrigation over power generation and adopted by this
Tribunal, in the adjudication of present water dispute,
it is necessary and desirable that such surplus water
out of the allocated shares which cannot be utilised
by Madhya Pradesh or Maharashtra during particular
year or vyears for irrigation should be allowed to be
utilised by Gujarat and Rajasthan for trrigation with-
out any prescriptive rights. It cannot be disputed
that in India food deficit problem is a serious impedi-
ment in the way of its progress and prosperity. So,
if the surplus water which cannot be utilised by
Madhya Pradesh for irrigation can be applied by Guja-
rat and Rajasthan to irrigation that will no doubt help
to a great extent in amelioratng the socio-economic
condition of the country. Considering the matter
from all these aspects the above order needs clarifica-
tion. Accordingly, a further paragraph as Sub-clause
(6) of Clause IV should be added as follow :—

“Notwithstanding anything contained in Sub-
clause S above, it is made clear that during
the years in which Madhya Pradesh or Maha-
rashtra cannot utilise the Narmada waters
upto their allocated shares for the purpose



of irrigation and, thercfore, flows of the
Narmada reaching Sardar Sarovar are in
excess of shares allocated to Gujarat and
Rajasthan, it will be open w Gujarat and
Rajasthan to utilise such surplus water for
irrigation  without any  preseriptive rights.
No adjustment or that account shall be madc
in the following water year of such use in
cxcess of authorised use.”

I order accordingly.

Point No. 16 : Gujarat’s Reference No. 2 of 1978

Gujarat’s casc bricfly is that this Tribunal has con-
cuded that Madhya Pradesh State should provide a
carry-over capacity of 3.48 MAF in the Narmadasagar
o a finding that the aggregate carry-over capacity
previded for in Madhya Pradesh projects at and above
Narmadasagar comes to 3,45 MAF and accordingly
directed the Madhya Pradesh State to increase the
arry-over capacity to 5.48 MAF or adjust paticrn
of its water use. In determining the reservoir level
of Sardar Sarovar full utilisation of 75% dependable
fow downstream. provision of carry-over capacity in
the upstrcam projec’s in Madhya Pradesh Stae s
of paramount importance.

In the premises to ensure the provision of adequate
arry-over capacily in the upstream projects in Madhbya
Pradesh, it is of vital importance that upstream pro-
ject reports should be carcfully examined by the Nar-
mada Control Authority.

[t is further submitted that the Tribunal has alrcady
dirccted  for submission of project reports of Sardar
Sarovar, Narmadasagar, Omkarcshwar and Maheshwar
Projects to the Authority which hus again been direct-
ed to point out to the States concerned, the CWC
and the Planning Commission any featurcs of the
said projects which may conflict with the implemen-
tation of the Orders of the Tribunal. The Tribunal
has further directed that any substantial increase in
the cost of dams. power houses and canal headworks
of those projects shouid be reported to the Authority
for taking appropriate action in the matter. Gujarat
has, thercfore, prayed that Project Reports of all the
major projects on the Narmada should be examined
by the Authorily. (Pages 76 and 77 of Written Sub-
mission of Gujarat and pages 79 and 80 of Gujarat's
Reference No. 2, CMP No. 1943 of 1978).

Madhya Pradesh opposes the prayers of Gujarat,
In substance, it is submitted that there is alrcady a
carry-over storage of 7.02 MAF provided for at and
above Narmadasagar and thus there is no necessity to
increase the carry-over capacity or to adjust the pat-
tern of its waler usc. (pp 53-54 of its reply).

Mzharashtrz and Rajasthan did not olfer any com-
ment on this peint.

Regarding carry-over capacity, the Tribunal has
inter alia observed—

of 2.81
Sarovar and
of Madhya

“On this basis a carry-over capacity
MAF is required at Sardar
5.48 MAF in the reservoirs
Pradesh. From Statement I1.8 it is
noticed that for the represcntative  year
1958-59 of 75 per cent dependability, there
is an aggregate carry-over capacity of
only 3.454 MAF in Madhya Pradesh at and
above Narmadasagar. Madhya Pradesh has
not provided any carry-over capacity in its
projects  below  Narmadasagar. Madhya
Pradesh should incrcase the carry-over
capacity in its reservoirs to an aggregafe of
548 MAF or adjust the pattcrn of  its
water usc.” (Report, Vol. 11, page 491).

The Final Order regarding powers, functions and
duties of the Authority, provides inter uliqg—

“Madhya Pradesh or Gujarat, as the case may
be, shall submit 1o the Authority the
Sardar  Sarovar  Project Report, the
Narmadasagar Project Report, the Om-
karcshwar Project Report and the Mahesh-
war Project Report. The Authority shall
point  out to the States concerned, the
Central Water Commission and  Planning
Commission any features of thesc projects
which may conflict with the implementation
of Orders of the Tribunal. Any subse-
quent changes in the salient features or
substantial increase in cost in respect  of
dams. power houses and canal headworks
shall be reported to the Authority for taking
appropriate action in the matter.” (Report,
Vol. 11, Sub-clause B(3)i), page 801).

From the decision quoted above, it is clear that
all the upstream projects of Madhya Pradesh, were
considered in assessing the carry-over capacity, It
is one of the most important factor in determining
full reservoir leve! of Sardar Sarovar Project and for
full utilisation of 75 per cent dependable flow down-
strecam. It may be that there is already, as contend-
ed by -State of Madhya Pradesh, a carry-over
capacity of 7.02 MAF provided for at and above the
Narmadasagar. But upstream projects at different
times.  covering no doubt a long period are likely
to come up separately and wvariation or changes  in
the planning of these projects in future cannot be



ruled out particularly in view of the order for such
changes made by the Tribupal. All these major pro-
jects  will have some bearing on the operation  of
Narmadasagar Project whenever they would come
up. It is, thereforc, necessary and desirable that
the Project Reports of all these upstream major pro-
jects  ought to be placed before the Narmada Con-
trol Authority for examination to sec that these pro-
jects  as planned do not conflict with the implementa-
tion of the Orders of the Tribunal.

Moreover, the Narmada Control Authority has
been constituted by the Tribunal with various powers
and duties to give cffcet to or implement lhe
Orders of the Tribunal. So, there is no reason
why the other Project Reports of the upstream major
projects covered by a Master Plan along with Narma-
dasagar Project of Madhya Pradesh should not be
cxamined and scrutinised by the Authority whenever
they come up. It would be somewhat anomalous or
incomsistent with decision of the Tribunal if the
Authority 15 confined only to the ¢xamination of four
major projects mentioned in the above Order. This
is also necessary to avoid complication or any difficulty
in future. In my view, it is only fair and proper that
the State of Madhya Pradesh should be directed to
submit to the Narmada Control Authority the Project
Reports of all the other upstream major projects of
Madhya Pradesh at the appropriate time.

Accordingly, Clause 8(3)(i) of the Fina] Order shall
stand modified as under :—

“Madhya Pradesh or Gujarat, as the case may
be, shall submit to the Authority the
Sardar Sarovar Project Report and projects
reports of all major projects envisaged up-
stream of Sardar Sarovar Project at the
appropriate time. The Authority shall point
out to the States concerned, the Central
Water Commission and Planning Commis-
sion any fcatures of these projects which
may conflict with the implementation  of
Orders of the Tribunal. Any subsequent
changes in the salient features or substan-
tial increasc in cost in respect of dams,
power houses and canal headworks of all
the projects shall be reported to the Authori-
ty for taking suitable action in the matter.”

Point No. 16 : Reference of State of Madhya Pradesh
Neo. 3 of 1978.

The case of Madhya Pradesh bricfly is that the
Tribunal has atlocated 57 per cent of the power gencra-
ted at Sardar Sarovar Power House to Madhya Pra-

desh, 27 per cent to Maharashtra and 16 por cent to
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Gujarat. These sharcs in power generation have been
given in licu of the power that could have becn gene-
rated by the Harinphal and Jalsindhi Projects. But
duc  to submergence owing lo the proposed construc-
tivn  of Sardar Sarovar Dam under Sardar Sarovar
Project, Harinphal and Jalsindhi Projects  will not
survive. The construction of these projects would
have piven cmployment opportunities to the people of
Madhya Pradesh.

But the Tribunal has directed in Sub-clause (vi),
puge 766 as follows :—

“The power houses and appurtenant works in-
cluding the machinery and all installations
as well as transmission lines ig Gujarat State
will be constructed, maintained and operat-
ed by Gujarat State or an authorily nomi-
nated by the State.” (Refcrence No. 3 of
1978 of MP/1199, p. 132).

In view of the suid Order and in the circumstances
stated above, it is necessary that  construction,
maintenance and operation of the power houses of Sar-
dar Sarovar Dam should be entrusted to Madhya
Pradesh and Maharashtra.  As  these two Stateg are
major beneficiaries, an  organisation should be set
up, and the representatives from the Electricity Boards
of Madhya Pradesh and Maharashtry should be in-
cluded and Madhya Pradesh should head the or-
ganisatton.

Further case of Madhya Pradesh is that a control
board on the lines of Inter-State Control Board set
up for other projects in the country is necessary for
supervision BF the construction, maintepance and
operation of the Sardar Sarovar Dam and power
houses and Madhya Pradesh should be fully associat-
ed with such board as head of the organisation.

Madhya Pradesh prays—

“{a) that th: construction, maintenance and
operation of the Sardar Sarovar Dam  and
the river bed and canal power house, shall
be supervised by a Control Board in which
the four States are represented, and

{b) that the representative of Madhya Pradesh
shall head the organisation managing  the
construction, maintcrance and operation of
the Power Houses.” {Refcrence No. 3 of
1978 of MP/1199, pp. 129-133),

Accordingly, Clause 8(2){vi) of the Final Order and
.ecision of the Tribunal should be modifiad.

Maharaslra supports Madhva Pradesh. Maharash-
tra’s casg briefly is that while these two States have



to contribute 84 per cent of the cost of the power
somplex of Sardar Sarovar Project, they have no aciive
iole in the control of the construction, maintenance
of operation of the power complex. Maharashtra
has set up several circumstances in the form of ques-
tions under Sub-hcads (a) to (h) and asked both for
explanation and guidance of the Tribunal on these
matters by providing legitimate safeguards and machi-
nery to  ensure proper construction, maintenance and
operation of the Sardar Sarovar Dam and its power
houses for effective implementation of the Decision
and Order of the Tribunal. Maharashtra repeated
similar points i its reply to the Reference of  the
State of Madhya Pradesh. (Pages 50 to 52).

Gujarat has opposed the contentions of both
Madhya Pradesh and Maharashtra. Shortly put,
Gujarat's submission is that the construction, opcra-
ton and maintcnance of the Dam and the power
houses. which has to be donc within the State of
Gujarat, must necessarily be incharge of Gujarat
State and not incharge of organisation headed by the
reﬁvrescntative of Madhya Pradesh. The Tribunal has
constituted Narmada Control Authority which will
ensure that the work of the project is carried out in
consonance with the Order of this Tribunal. No Inter-
State Control Board is necessary for supervision of
construction, operation and maintenance of Sardar
Sarovar Dam and power houses. In the case of
Normadasagar Dam. where a part of the cost which
bas to be bome by the Sardar Sarovar Project. no
Inter-State Control Board is envisaged for supervi-
sion of construction, maintcnance and  operation.
Gujarat, therefore, contends that submission of
Madhva Pradesh should be rejected.  (Reply of Guja-
rat to Reference No. 3 of 1978 pp 78—=8N),

Rajasthan did not offer any comment.

On 24th April, 1979, tentative Draft in respect of
the constitution of Construction Boards for Sardar
Sarovar, Narmadasagar and Navagam Main Canal
were circulated by Lecarned Chairman.

The Union of India suggested some modification of
these Drafts (CMP No. 23 of 1979).

The State of Gujarat submitted that the Tribunal
had no jurisdiction “to give any direction for the
setting up or establishment of any Board to be in
over all charge of the construction of Units T and
T of the Sardar Sarovar Project or the Navagam
Main Canal. Under the Original Reference No. | of
1969, Tribunal gave its decision in August, 1978
under Section 5(2) of the Inter-State Water Disputes
Act, 1956, Gujarat cxtensively quoted the relevant
Orders and the decision of the Tribunal under Section
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5(2) and submitted that the Tribunal has no jurisdic-
tion to constitute any such Board for Sardar Sarovar
Project or Navagam Main Canal. Gujarat, however,
without prejudice to its contention offered comments
on different clauses of the tentative Drafts suggesting
some medification.

Madhya Pradesh reiterated its case made ip its
Reference No. 3 of 1978 and submitted that in view
of the fact that Madhya Pradesh and Maharashtra
are the major beneficiaries in  charing power genera-
tion of Sardar Sarovar Project, it cannot be consider-
cd as a project of Gujarat alone but a joint project
and, therefore, Construction Beoard for this project
ought to be set up.

As regards Narmadasagar Project, Madhya Pradesh
has submitied that it is not a joint project of Madhya
Pradesh and Gujarat. There is, therefore, no necessity
to constitute a Construction Board for Narmadasagar
Project as proposed in the Draft. Accordingly, Madhya
Pradesh proposed somc modifications of the draft for
Sardar Sarovar Construction Board. Madhya Pradesh
did not comment on the Draft regarding Narmada-
sagar Construction Board.

Madhya Pradesh also did not offer any comment
on the Construction Board of Navagam Main Canal.
{Commcnts of Madhya Pradesh. MP/1205, pp 5—12
and 12—23),

Thercafter. alternative tentative Draft only for the
Constitution of Sardar Sarovar Construction Advisory
Committee was circulated vpon which according  to
the direction of the Tribunal Union of India and all
the party States put in  their respective comments.

The Uniom of India filed its comments suggesting
some modifications of this alternative draft of Sar-
dar Sarovar Construction Advisory Committee  and
submitted. as regards thc Construction of similar
construction committee for Narmadasagar and Nava-
gam Main Canal, inter alia as follows : —

“3. As regards the comstilution of similar Con-
struction Committee for Narmadasagar and
Navagam Main Canal, the Union of
India submits that as the matter volves
interests of one or more States, the Hon’
ble Tribunal may like to take a decision in
the light of submissions made by them. In
casc, however, the Tribunal finally decides
to recommend thc Construction Advisory
Committees for Narmadasagar and Nava-
gam Main Canal or cither of them. it may
be on the lines of the Sardar Sarovar Con-
struction Advisory Committee with suitable
modifications regarding composition depend-
ing on the States involved.”



Gujarat opposed the sctting up of Advisory Com-
mittee on Sardar Sarovar Project and rciterated 1t
simitar objeclion taken against the proposcd Construc-
tion Board earlier. Without prejudice, however, to its
objections, Gujarat made certain comments and sug-
gested some modification of the alternative  Draft,
(Comments of Gujarat CMP No. 37 of 1979, pp.
I—4 and Anncxurc A),

The $State of Madhya Pradesh pleaded for establish-
ing a Construction Board for Sardar Sarovar Project
and not an Advisory Committec as suggested which

according to it would not be able to achicve the
purposc for which it was proposed to be created. In
particular. Madhya Pradesh suggested among  other

things that a Control Board on the lines of the Betwa
River Board should be set up “for the efhicient, eco-
nomical and early construction of the Sardar Sarovar
Project, Units T and III". Without prejudice to this
contention, Madhya Pradesh offered its comments on
the alternative Draft of Sardar Sarovar Advisory
Committee and suggested some modifications. (Com-
ments of Madhya Pradesh, MP/1207).

Maharashtra State has insisted on constitution of
a control board for the purpose of ‘ensuring cfficient,
economical and carly cxecution of the Sardar Saro-
var Project’ which canmot be fulfilled by an Adviscry
Committee as suggested. Maharashtra, therefore, did
not give para-wise comments on the Draft Advisory
Committee, but referred to a Draft Constitution of a

control board as suggested in its Statement ‘A’ of
Anncxure, CMP-26 of 1979.
The State of Rajasthan, in substance, has sub-

mitted that in case Advisory Committee, as proposed
for Sardar Sarovar Project, is to be constituted, a
similar Advisory Committee should alsc be constitu-
ted for Narmadasagar as well as for consteuction of
Navagam Main Canal, Rajasthan has suuggested also
some modifications regarding the constitution and
power of thesc three Committees. (CMP 28 of 1979),

From the rival contentions of the parties, it ap-
pears, that there is a serious dispute over the pro-
posed Constitution of a Board or Advisory

Committee.  As the matter stands, the questton that
may be considered is whether an Advisorv Commitiee
over the construction, operation and maintenance of
Sardar Sarovar Project as proposed should be con-
situated, and if so. on what terms.

Tt appecars that in course of adjudication procecd-
ings under Section 5(2) of the Act, Issue No. 14 was
framed as under :

“What machinery, if any. should be <er up to
make available and regulate the allocation
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of water to the States concerned or olher
wisc to implement the decision of the Trie
bunal

and Issue No. 21 is as under :—

“To what reliets and directions, if any, are the
parties cntitled?”

It is undisputed that duruing the hearing of the Od-
ginal Reference, there werc proposals  regarding
machinery and submissions were made with  refer-
ence to Issue No. 14 by the party States. Madhys
Pradesh, in its Statement 132, Clause X proposed a
under :

* Clause X—Limitation On The Jurisdiction of
The Beard. The actual construction work and
the planming of its projects will be carried
out by each State through its own agen-
cies and in such manner as it chooses with-
out any interference by the Board, save
and cxcept to the cxtent s'rictly nccessary
to carry out the direction of the Tribunal”

The Tribunal, after consideration of all maiters in
its Final Order and Decision (pp 794—810 Clause
X1V) provided for setting up of machinery for im-
plementing the Decision of the Tribunal. It is clear
that the Tribunal established Narmada Control Autho-
rity for the purposc of sccuring compliance with the
Decision, Order and Directions of the Tribunal amd
also a Review Committee mainly to review any order
or decision by the Narmada Control Auwhority, if
disputed.

Sub-clause 15 of the above Order is as under

“Sub-Clause 15—Construction QOutside Jurisdic-
tion of Authority —The construction of the
works and the planning of the projects will
be carried out by cach State through its
own agencies and in the manner such State
deems proper without any interference by
the Authority or the other States, save and
except to the extent as prescribed in  the
Orders of the Tribunal.”

Sub-Clause 16 reads :

“Nothing contained in this Order  shall prevent
the alteration, amendment or modification
of all or any of the foregoing clauscs by
agreement between all the States concemn-

ed.”
It is, therefore, clear that the Tribunal fully in-
vestigated  the matter under specific Issue No, 14

(residuary Issue No. 21 was there) and after con-
sideration of all aspects, determined that the con-
struction of thc works and planning of the respective
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projects of each State will be carricd out through its
own agencies without any interference by the Nai-
mada Control Authority or other Stales save and ex-
cept to the extent as prescribed in the Orders of the
Tribunal. 1n other words, this Order can only be
modified or altered by agrcement between all  the
States concerned as provided in Sub-clause 16. These
matters are finally decided under Section 5(2) and the
‘ssues cannot be reopened. [f such a course 1s adopted,
then that would mean reopening of the case and retrial
of the issue which is not permissible under the Act.
It need not be over emphasised that on the legal posi-
ton determined by the Tribunal on interpretation of
Section 5(3) of the Act the Tribunal has no power to
review or alter and reconsider or modify its decision
under Section 5(2} of the Act. 1f such a Committce
as proposed is constituled at this stage, it would be
wholly inconsistent with and result in alteration or
modification of the Tribunal's Original Decision and
Order. 1t is clear that creation of a new authority as
proposed in the Final Order and Decision under Sec-
tion 5(2) of the Act would be outside the scope of the
Tribunal's jurisdiction under Section 5(3) of the Act.

In my view. Constitution of such a Commiliee at
this stage cannot bv any means mean “giving an
explanation”. Cleariy, Deci-ion and the Final Order
on this aspect do not suffer from any ambiguity or in-
consistency and therefore, there cannot be any scope
for clarification.  Setting up of a Committee with
supervisory or advisery jurisdiction for the first time
over a project cannot be made by way of explanation
of the matter. It is a substantive Order which would
no doubt affect the former Decision and Order of the
Tribunal.

Next, such a course, if adopted, cannot come either
within the scope of guidance of the matter not
originally referred to cun and must mean only those
As already discussed by me earlier. the matter not
originally referred to can and must mean only those
matters which were not referred  to in the form of
request by State Government under any of the Sub-
clauses (a), (b) and (c) of Section 3 of the Act. It is
quite clear that question of setting up of machinery by
Constitution of Authority, Board or Committee was al-
ready a subject matter of decision hefore the Tribunal
under specific issues. as already noticed in the course
of adjudication proceedings under Section 5(2) of the
Act. The Tribunal fully investigated the matter and
after considering the televant matters and arguments
and sugpestions of the parties at length took the deci-
sion and passed its Final Order as enumerated above.
In my opinion, therefore. it is beyond the competence
of the Tribunal to constitutc and appeint an Advisory

Commitiee at this stage over Sardar Sarovar Project,

as proposed.

On merits also, Stute of Madhya Pradesh or
Maharashtra has no case. The basis on which both
States asked for sctting up of a committee for super-
vision or advice on the coustruction aspect of Units I
and IIL of Sardar Sarovar Project, may apply also to
the construction part of Narmadasagar Project.

The I'mibupal has held inter-atia as under :—

“Without regulated releases from Narmadasagar,
Sardar Sarovar FRL + 455 will not be able
to utilise its allotted share of water as a good
deal of flood flows would spill down to sea
instead of being stored at Narmadasagar for
regulated releases.” {Report, Vol. 11, Page
657, Para 15.6.4)

Since water stored at Narmadasagar for utilisation at
Sardar Sarovar Dam will be released from Narmada-
agar, Lhe cost of Narmadasagar to the extent
of 1763 per cent has been directed to be
charged to Unit I—Dam and appurtenant works
of  Sardar Sarovar Dam. Accordingly, the Tri-
bunal has directed that “Sardar Sarovar should credit
to Narmadasagar each year 17.63 per cent of the
expenditure in the financial year commencing from the
year of taking up of the construction of Narmada-
sagar Dam.”

From all these, il is clear that State of Gujarat and
also Rajasthan which has to bear the above cost in
certain proportion along with Gujarat may demand
for constitution of a similar committec for eifficient,
cconomical and eurly execution of Narmadasagar
Project for protection of interests both of Gujarat and
Rajasthan. In fact, both Gujarat and Rajasthan have
prayed for constitution of such advisory committee for
Narmadasagar in the event such an Advisory Com-
mittee on Sardar Sarovar Project is constituted, It
cannot be disputed that both Gujarat and Rajasthan
would very much depend on the early construction and
smooth operation of Narmadasagar Dam. But this
is opposed by Madhya Pradesh. In my view in the
facts and circumstances of this case, nothing of the
kind as suggested by the parties should be done for
they would only lead to complications in future as
contended rightlv by Gujarat and may defeat the very
object and purposc for which the projects of the
Tespective States have been planned. [ can imagine
cases to be not too unreal where points of difference
hetween the party States on certain issues on construc-
tion matter may take quite some time to be decided by
the Narmada Control Authority or a Review Com-
mittee. The grounds pressed for by Madhya Pradesh



and Maharashtra pleading apprehension that their
interest in the Sardar Sarovar Project may be in
jeopardy are without substance. After all, we arc
deciding the case of States and not of ordinary person.
Having regard to object and scope of the Act, there
is little doubt that after the adjudication of water dis-
putes, the rest of the matters is left to the concerned
States. All the party States will, therefore, in their
mutual interest and for public benefit ensure that
Decision or Orders of the Tribunal are implemented.

Even so, Narmada Control Authority has been
established with a Review Committee and there are
enough powers given to them to  see that imterest of
all the party States are safeguarded and construction,
maintenance and operation of the concerned projects
are carried out in accordance with the Decision and
Final Order of the Tribunal

Madhya Pradesh has urged thar in case of major
joint projects, the establishment of Inter-State Control
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Board is favoured and in particular relied on the Betwa
River Board. In my view, the Inter-State Control
Boards apply to the projects which are joint projects,
The State of Madhya Pradesh and Maharashtra may
have some interest in the sharing of power generation
from its project. But that fact by itself will not consti-
tute such project as a joint project. In any case, such
Board can be set up only by the consent of the concer-
ned party States and thercupen appropriate acts may
be passed.

Thetefore, after giving my most anxious considera-
tion in the matter, I am of the opinion that constitution
and establishment of an Advisory Commitiee over the
construction, maintcnance and operation part of Sardar
Sarovar Project must be refused and I order accor-
dingly.

In the view T have taken of the matter, the other
part of the question raised need not be answered.



PARTIII

ERRATA FOR VOLUME IV OF THE REPORT OF THE
NARMADA WATER DISPUTES TRIBUNAL

Para Line
1.2 16th Read after “Narmada Water Resources Development Committee™, hereicafter referred to as the Khosla
Committee.
.2.26 3rd Delete *and’ after the word ‘estimate’.
226 4th Read *is’ for the word ‘are’.
J3.35 1st R=ad *substantially’ in place of *Subsetantially’.
.3.48 Tth Read ‘has’ in place of *have’ after the word “Tribunal’,
.3.70 11th Rezd ‘released’ in place of *ratained’.
.2.20 2nd Drlete the one set of words *Gujarat as'.
.2.32 Headiog Read ‘Dam’ in place of *‘Canal’,
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PART 1V

As I have given my separate opinion only on few Poits, it is not necessary to record my Final Order
extensively which have been set out in Chapter-IX of the Further Report, This Final Order shall be rea
subject to my separate opinion and Orders given in Part-IT of this Volumel.

Sd/- A. K. Sinha
Member

NEW DELHI
December 7, 1979

Al

1. Be it noted that nothing conts ined in the Final Onders vscorded in Cha pter-1X of the Further fZeport, shall affect my separate
opinion recorded in Volume IV of the Report and the decision of the Tribunal under Section 5(2) of the Act.
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