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ORDER 

In CMP No. 13 of 1971, Maharashtra prays that 
out of the issues settled by the Tribunal on 28th 
January 1971. the following issues should be tried 
as preliminary issues :-

"I. Is the action of the Central Government 
constituting this Tribunal by the Notification No. 
12/6/69-WD. dated 6th October. 1969 under the 
Inter-State Water Disputes Act (Act No. 33 of 
1956) ultra vires for the alleged reason : 

(a) that there was no "water dispute'' within the 
meaning of Section 2(c) read with section 3 of the 
Act... 

"lA. Has this Tribunal jurisdiction to entertain 
or decide the question as to whether the action of 
the Central Government in constituting this 
Tribunal is ultra vires of the Inter-State Water 
Disputes Act. 1956 ? 

"2. Is the Notification of the Central Govern­
ment No. 10/1/69-WD, dated 16-10-1969 in refer­
ring the complaint of Rajasthan to this Tribunal 
for adjudication under section 5 of the Act ultra 
vires for the reasons: 

(a) that the complaint of Rajasthan is not a 
matter connected with or relevant to the water 
dispute between Madhya Pradesh, Maharashtra 
and Gujarat already referred to lhc Tribunal by 
the Central Government by its previous Notifica­
tion dated 6-10-1969. and/or 

(b) that no part of the territory of Rajasthan is 
located within the Narmada basin or its ·valley ? 
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"3. Is the State of Rajasthan not ertitled to any 
portion of the waters or the Narmada b.tsin on the 
ground that the State of Rajasthan is not a co­
riparian State or that no portion of its territory is 
situated in the basin of the river Narmada? 

"19. Whether it is legally permissible for Gujarat 
to execute the Navagam Project with FRL 530 or 
thereabouts or Jess and consequently submerge a 
portion of the territories of Madhya Pradesh and 
Maharashtra without the consent of those States?" 

lt was contended that these issues arc issues of 
pure law and an answer in the affirmative would 
preclude any further enquiry or investigation in 
respect of the complaint of Gujarat or the com­
plaint of Rajasthan. It was stated that under 
Order 14, Rule 2 of Civil Procedure Code. read 
with Section 141 CPC, the Tribunal was com­
petent to try these issues as preliminary issues of 
law and give its decision thereon. 

In CMP No. 12 of 1971. Madhya Pradesh has 
made a prayer of similar character. Madhya 
Pradesh states that in addition to the issues con­
tained in CMP No. 13 of 1971, the following issues 
also should be tried as preliminary issues :-

"1. Is the action of Central Government consti­
tuting this Tribunal by the Notification No. 12/6/ 
69-WD dated 6-10-1969 under the Inter-State 
Water Disputes Act (Act No. 33 of 1956) ultra 
vires had no material for forming the opinion that 
the water dispute " could not be settled by ncgotia. 
tion" within the meaning of section 4 of the Act. 

"4. Has the State of Madhya Pradesh no right to 
execute and complete the projects for hydro­
electric development at Maheshwar I and II. 
Harinphal and Jalsindhi? Do any or all these 
projects prejudicially affect the interests of the 
Gujarat State or its inhabitants? 

In the course of argument, Madhya Pradesh 
however conceded that issue No. 4 may not be 
tried as preliminary issue. 

After hearing the Counsel for all the States, we 
are sa.tisfied that issues l(a), (b), lA, 19 and 21 
should be amended in the following manner to 
bring out the real controversy between the 
parties:-

"!. Is the action of Central Government consti· 
tuting this Tribunal by the Notification No. S.O. 
4054 dated 6-10-1969 or in making a reference of 
complaint of Gujarat by Notification No. 12/6/ 
69-WD dated 6-10.1969 under the Inter-State Water 
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/ BEFORE THE NARMADA WATER DISPUTES TRIBUNAL 

IN THE i.-fATTER OF ADJUDICATION OF THE WATER 

DISPUTES REGARDING THE INTER-STATE RIVER 

NARMADA AND THE RIVER VALLEY THEREOF 

And 

J IN THE MATTER OF COMPLAINT OF 

1. The State of Gujarat 

2. The State of Rajasthan PETITIONERS 

Against 

1. The State of Madhya Pradesh 

2. The State of Maharashtra RESPONDENTS 

Civil Miscellaneous Petition No. 3 of 1971-NWDT 
filed by Madhya Pradesh 

Application dated 15-1-1971 (filed on 16-1-1971) 
by Madhya Pradesh, praying that the question re­
lating to the validity of the constitution Of the Tri­

. bunal may be tried as a preliminary issue relating 
to law along with rejoinders thereto filed by the 
Union of India, Gujarat and Rajasthan. 

With 

Civil Miscellaneous Petition No. 12 of 1911-NWDT 
filed hy MadhYa Pradesh 

Application dated 12-3-1971 (filed on 15-3-1971). 
bY Madhya Pradesh praying that an additional 
issue be framed as 4A and that preliminary issues 
be decided .in the first instance. 

And 

Civil Misdellaneous Petition No. 13 of 1971-NWDT 
filed by Maharashtra 

Application dated 10-2-1971 (filed on 12-2-1971) 
by Maharashtra praying that Issues Nos. Ha), lA, 
2, 3 and 19 may. be tried as preliminary issues 
along with replies thereto filed by Madhya Pradesh, 
Gujarat and Rajasthan. 

The 26th day of April, 1971 

PRESENT 

Mr. Justice V. Ramaswami Chairman 

Mr. Justice V. P. Gopalan Narnbiyar Me.mber 

Mr. Justice E. Venkatesarn Member 
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(appeared throughout) 

For the State of Madhya Pradesh: 

Mr. N. A. Palkhiwala, Senior Advocate 
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(appeared on 22nd. 23rd. 24th. 25th: 26th. 30th 

. and 31st March. 1971) 

· Mr. U.N. Bachavat, Advocate 
(appeared throughout) 

For the State of Maharashtra: 
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(appeared on 22nd, 23td. 24th, 25th 26th. 30th & 
31st March. 1971) 

Mr. K. K. Framji 

(appeared on 1st April, 1971 with the permission 
of the Tribunal) 

For the Stdte of Rajasthan: 

Mr. A. K. Sen, Senior Advocate 

(appeared on 24th, 25th, 26th, 30th & 31st March, 
1971) 
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bisputes Act (Act No. 33 of 1956) ultra vires for 
the alleged reasons: 

(a) that there was no "water dispute" within the 
meaning of section 2(c) read with section 3 of the 
Act and/or 

(b) that the Central Government had no mate­
rial for forming the opinion that the water dispute 
"could not be settled by negotiations" within the 
meaning of section 4 of the Act. 

"lA. Has this Tribunal jurisdiction to entertain 
or decide the question as to whether the action of 
the Central Government in constituting this Tribu­
nal under the Notifications No. S.O. 4054 dated 6-
10-1969 and in referring the complaints of Gujarat 
and Rajasthan by Notifications No. 12-6-69-WD 
dated 6th October, 1969 and No. 10/l/69-WD 
dated 16th October, 1969 ultra vires of the Inter­
State Water Disputes Act, 1956? 

"19(i): Whether the proposed execution of the 
Navagam Project with FRL 530 or thereabouts or 
less involving consequent submergence of a portion 
of the territories of Maharashtra and I or Madhya 
Pradesh can form the subject matter of a "water 
dispute" within the meaning of section 2(c) of the 
Inter-State Water Disputes Act (Act No. 33 of 
1956). 

19(ii): If the answer to I9(i) is in the affirmative, 
whether the Tribunal has Jurisdiction: 

(a) to give appropriate directions to Madhya 
Pradesh and I or Maharashtra to take 
steps by way of acquisition or otherwise 
for making the submerged land available 
to Gujarat in order to enable it to exe­
cute the Navagam Project with FRL 530 
or thereabouts or less; 

(b) to give consequent directions to Gujarat 
or other party States regarding payment 
of compensation to Maharashtra and/or 
Madhya Pradesh and I or share in the 
beneficial uses of Navagam Dam; and 

(c) for rehabilitation of displaced persons. 

Issue No. 21 

To what reliefs and directions, if any, are the 
parties entitled ? 

Section 2(c) of the Inter-State Water Disputes 
Act (Act No. 33 of 1956) (hereinafter referred to 
as the "Act") defines a "water dispute" to mean 

"any dispute or difference between two or more 
State Governments with respect to-

(i) the use, distribution or control of the waters 
or, or in, any inter-State river or river valley, or 

Iii) the interpretation of the terms of any agree­
ment relating to the use, distribution or control of 
such waters or the implementation of such agree­
ment; or 

(iii) the levy of any water rate in contravention 
of the prohibition contained in section 7 .. 

Section 3 of the Act provides as follows: 

"lf it appears to the Government of any State 
that a water dispute with the Government of an­
other State has arisen or is likely to arise by reason 
of the fact that the interests of the State, or of any 
of the inhabitants thereof, in the waters of an inter­
State river or river valley have been, or are likely 
to be affected prejudicially by-

(a) any executive action or legislation taken or 
passed, or proposed to be taken or passed, by the 
other State~ or 

(b) the failure of the other State or any authority 
therein to exercise any of their powers with respect 
to the use, distribution or control of such waters, or 

(c) the failure of the other State to implement 
the terms of any agreement relating to the use, dis­
tribution or control of such waters, the State Gov­
ernment may, in such form and manner as may be 
prescribed, request the Central Government to 
refer the water dispute to a Tribunal for adjudica­
tion. 

Section 4(i) enacts: "When any request under 
Section 3 is received from any State Government 
in respect of any water dispute and the Central 
Government is of opinion that the water dispute 
cannot be settled by negotiations, the Central Gov­
ernment shall, by notification in the Official Gazette 
constitute a Water Disputes Tribunal for the adju­
dication of the water dispute." 

Section 5(1) and (2) reads as follows:-

(!) When a Tribunal has been constituted under 
section 4, the Central Government shall, subject to 
the prohibition contained in section 8, refer the 
water dispute and any matter appearing to be con­
nected with, or relevant to, the water dispute to the 
Tribunal for adjudication. 

(2) The Tribunal shall investigate the matters 
referred to if and forward to the Central Govern-
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tnent a report setting out the facts as found by it 
and giving its decision on the matters referred to 
it." 

The question was much discussed in the course 
of argument as to whether this Tribunal is "a Court 
of Civil Jurisdiction" within the meaning of :)ec~ 
tion 141 of Civil Procedure Code and whether the 
provision of Order 14, Rule 2 C.P.C. ~oco_m:s 
consequently applicable. We do not thmk It ts 
necessary to decide this question at this stage for, 
in our opinion, the principle underlying Order 14, 
Rule 2 of C.P.C. is applicable to the proceedings 
before this Tribunal even on the assumption that 
the Tribunal is not a Court of Civil 'Jurisdiction 
under section 141 of C.P.C. It is true that the Act 
has not expressly empowered this Tribunal to de­
cide preliminary issv·es separately but there is noth­
ing in the scheme or language of the Act which pre­
cludes the Tribunal from applying the principle 
underlying Order 14 Rule 2 of C.P.C. 

Order 14 Rule 2 of C.P.C. states: 

"Where issues both of law and of fact arise in 
the same suit, and the Court is of opinion that the 
case or any part thereof may be disposed of on the 
issues of law only, it shall try those issues first, and 
for that purpose may, if it thinks fit, postpone the 
settlement of the issues of fact until after the issues 
of law have been determined". 

An issue of jurisdiction can be an issue of law 
or an issue of fact or a mixed issue of law and fact. 
It is manifest that under Order 14 Rule 2 of C.P.C. 
an obligation is laid on the court to try the issue 
of jurisdiction as a preliminary issue only if it is 
an issue of law, and in that event the court would 
be justified in postponing its decision on the other 
issues. Where, however, the issue of jurisdiction 
is either an issue of fact or a mixed issue of law 
and fact, the proper procedure is set out in the 
Judgement of BEAUMONT, C.J. and RANGNE­
KAR, J. Sowkabai Pandharirtath v. Tukojirao Hal· 
kar A.l.R. 1932 Bombay 128, as follows:-

"Under 0.14, Civil P.C., it is the duty of the 
Judge at the first :hearing of the suit to frame issues 
based upon the differences between the parties 
Which appear to exist from the pleadings, and 
under R. 2 of that Order the Judge may frame a 
preliminary issue of law. That R. 2 seems to be 
intended to introduce the practice which used to 
be known in England before the passing of the 
Judicature Act, 1873, as "demurrer". That means 
that the defendant may say that, assuming the truth 

of all the allegations in the statement of claim 
nevertheless the statement of claim in point of law 
discloses no cause of action, and therefore the suit 
should be dismissed. Strictly speaking under 0.14, 
I 'do not think there is any power in the Court to 
frame something in the nature of a preliminary 
issue of fact. No doubt when the court has framed 
the issues which properly arise, the Judge may 
come to the conclusion that one or more of those 
issues should be tried first and independently 
because the evidence on such issue or issues can be 
conveniently separated from the rest of the evidence 
and the finding on that issue or those issues may 
render the trial of other issues unnecessary". 

Applying the principle to the present case, we are 
of the opinion that the following issues as amend­
ed should be tried as preliminary issues of law: 

''1. Is the action of Central Government consti­
tuting this Tribunal by the Notification No. S.O. 
4054 dated 6-10-1969 or in making a reference of 
complain_t of Gujarat by Notification No. 12/6/ 
69·WD dated 6·10·1969 under the lnter.State 
Water Disputes Act (Act No. 33 of 1956) ultra 
vires for the alleged reasons:-

(a) that there was no "water dispute" within the 
meaning of section 2(c) read with section 3 of t]le 
Act and/or 

(b) that the Central Government had no materi­
al for forming the opinion that the water dispute 
"could not be settled by negotiations" within the 
meaning of section 4 of the Act. 

"!A Has this Tribunal jurisdiction to entertain 
or decide the question as to whether the action of 
the Central Government in constituting this Tribu­
nal under Notification No. S.O. 4054 dated 6-10-
1969 and in referring the complaints of Gujarat 
and Rajasthan by Notifications No. 12/6/69-WD 
dated 6th Qctober, 1969 and No, 10/1/69-WD 
dated the 16th October, 1969 ultra vires of the 
Inter-State Water Disputes Act, 1956 ?· 

"2. Is the Notification of the Central Govern­
ment No. 10/1/69·WD dated 16·10-1969 in refer­
ring the complaint of Rajasthan to this Tribunal 
for adjudication under section 5 of the Act ultra 
vires for the reasons: 

(a) that the complaint of Rajasthan is not a 
matter connected with or relevant to the water 
dispute between Madhya Pradesh, Maharashtra 
a{ld Gujarat already referred to the Tribunal by 
the Central Government by its previous Notifica­
tion dated 6-10-1969; and 
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(b) that no part of the territory of Rajasthan is 
located within the Narmada basin or its valley? 

"3. Is the State of Rajasthan not entitled to any 
portion of the waters of the Narmada basin on the­
ground that the State of Rajasthan is not a co-ri­
parian State or that no portion of its territory is 
situated in the basin of the river Narmada? 

"l9(i). Whether the proposed execution of the 
Navagam project with FRL 530 or thereabouts or 
less involving consequent submergence of a portion 
of the territories of Maharashtra and/or Madhya 
Pradesh can form the subject matter of a "water 
dispute" within the meaning of section 2(c) of the 
Inter-State Water Disputes Act (Act No, 33 of 
1956? 

"19(ii). If the answer to 19(i) is in the affirma­
tive, whether the Tribunal has jurisdiction: 

(a) to give appropriate directions to Madhya Pra­
desh and/or Ma:hiarashtra to take steps by way of ac­
quisition or otherwise for making the submerged 
land available to Gujarat in order to enable it to 
execute the Navagam project with FRL 530 or 
thereabouts or-less; 

(b) to give conseQuent directions to Gujarat or 
other party States regarding payment of compen­
sation to Maharashtra and Madhya Pradesh and/ 
qr giving them a share in the beneficial uses of 
Navagam dam; and 

(c) for rehabilitation of displaced persons." 

The States of Gujarat and Rajasthan contended 
that the above issues cannot be tried as prelimi­
nary issues, as they,-or at least some of them­
cannot be said to raise pure questions of law, -but 
involve mixed questions of law and fact, :and that 
the disposal of these issues cannot dispose of the 
whole or part of the case, It was also said that 
far from shortening the proceedings, the piece­
meal trial of these issues will only protract the pro­
ceedings. After giving proper consideration to the 
matter, we feel that the interests of justice require 
that the issues that we have- selected should be 
set down for hearing as preliminary issues. 

Issue I (a) 

Mttdhya Pradesh and Maharashtr~ agree that 
this issue will be argued on the assumption that the 
facts Stated in the complaint of Gujarat and in 
Statemeri.t of Case Of Gujarat (includiilg docu-

, 30 Agri-2. 

5 

ments referred to therein) and in the documents 
disclosed in the three lists of Gujarat are correct. 

Issue 1(b) 

Madhya Pradesh agrees that this issue will k 
argued on the assumption that the facts stated in 
the complaint of Gujarat and in the Statement of 
Case of Gujarat (including the documents referred 
to therein and the documents disclosed by Gujarat 
i? the three lists subsequently filed) and also the 
facts contained in the affidavit of the Union of India 
and the documents annexed thereto are correct. 

Maharashtra agrees to argue this issue on the 
same assumption. 

Issues 2 and 3 

Madhya Pradesh and Maharashtra agree to 
argue these issues on the following basis:-

( i) All statements of fact including the docu­
ments referred to in the pleadings of Rajasthan 
(but not statements of law or inferences of law 
drawn from facts) are taken as true for the pur· 
pose of deciding these issues; 

(ii) all statements with regard to previous prac­
tice contained in paras 9 to 16 of part 2 volume I 
of Rajasthan's Statement of Case are admitted as 
correct by Maharashtra and Madhya Pradesh for 
the purpose of deciding these issues; 

(iii) Madhya Pradesh and Maharashtra agree to 
admit in evidence without formal proof the docu­
ments mentioned in the three lists of documents 
already filed by Rajasthan for the purpose of de­
ciding these issues. 

The preliminary issues are set down for hearing 
on 26th July, 1971 and succeeding dates. 

New Delhi,· 

Sd/-
(V. RAMASW AMI) 

Chairman 

Sd/-
(V. P. GOPALAN NAMBJYAR) 

Member 

Sd/-
(E. VENKATESAM) 

Member 

Dated the 26th April, 1971. 
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BEFORE THE NARMADA WATER DISPUTES TRIBUNAL 

fN THE MATTER OF ADJUDICATION OF THE WATER 

. DISPUTES REGARDING THE fNTER·ST ATE RIVER 

NARMADA AND THE RIVER VALLEY THEREOF 

And 

IN THE MATTER OF COMPLA[NT OF 

1. The State of Gujarat 

_2. The State of Rajasthan 

Against 

I. The State of Madhya Pradesh 

2. The State of Maharashtra 

, PETITIONERS 

RESPONDENTS 

The Twentythird day of February, 1972 

PRESENT 

Mr. V. Ramaswami Chairman 

~r. Justice V. P. Gopalan Nambiyar Member 

Mr. E. Venkatesam Member 

For the State of Gujarat: 

Mr. C. K. Daphtary, Senior Advocate, Mr. 1. M. 
Thakore, AdVocate General and Messrs J. L. 
Hathi, S. B. Vakil and M. G. Doshit, Advocates. 

For the State of MadJ!ya Pradesh: 

Messrs N. A. Palkhiwala and K. A. Chitale, 
Senior Advocates and Mr. U. N. Bacha"vat, 

. Advocate. 

For the State of Mahara~·htra: 

Mr. F. S. N~riman, Senior Advocate and Mr. B. 
R. Zaiwala, Advocate. 

For ~he ~tate of Raja~than: 

Mr: A. K. Sen, Senior Advocate and Mr. G. C. 
Kasliwal, Adya:cate General and Mr. K. K. Jain, 
Advocate. 

Fo: the. Union of India: 

Mr. Niren ·De, Attorney General, Mr. 0. P. Mal­
hotra. 1Senior- .Advocate and Mr. Satpal and 

,_._._Miss~· Chakravarthy, Advocates. 
' 

DECISION ON PRELTMTNARY ISSUES 1 (a), 
l(b), !A, 2(a), 2(b), 3, J9(i) and 19(ii).' 
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The following decision of the Tribunal is deli­
vered by: 

MR. V. RAMASWAMT, Chairman-On the 6th 
July, 1968, the Government of Gujarat made a 
complaint to the Government of India under sec­
tion 3 of the Inter-State Water Disputes Act (33 
of 1956) stating that a water dispute had arisen 
between the State of Gujarat and the Respondent 
States of Madhya Pradesh and Maharashtra over 
the use, distribution and control of the waters of 
the Inter-State river Narmada. In substance, the 
allegation was that executive action had been 
taken by Maharashtra and Madhya Pradesh which 
had prejudicially affected the State of Gujarat 
and the inhabitants of the State of Gujarat. 
The Government of Madhya Pradesh had pro­
posed to construct Maheshwar and Harinphal Dams 
Over Narmada in its lower reach and Madhya 
Pradesh had also· enter"ed inio an agreement with 
the Government of Maharashtra to jointly cons­
trust Jalsindhi dam over Narmada in its course 
between those two States. The Government of 
Gujarat objected to the proposals of the Govern­
ments -of Madhya Pradesh and Maharashtra on 
various grounds, the principal ground being that 
implementation of these projects would prejudici­
aUy affect the rights and interests of Gujarat State 
by compelling the dujclrat State to restrict the 
height of the dam it proposed to construct across 
the.river at Navagam at FRL 210 or less. It was 
said that this would mean a permanent detriment 
of irrigation an_d power benefits that would be 
available to .the inhabitants of Gujarat and this 
would also make it impossible for Gujarat to re­
claim the d(\~ert area in the Ranns of Kutch. It 
was ;tlleged that the limitation of FRL would dras­
tically reduce the irrigation potential of Navagam 
Dam to 12 Jakh acres or even less and the equit­
able share. of, Oujarat in. Narmada waters would 
be j:l~nuded to. the permanent prejudice of the 
rights and interests_ of Gujarat. According to the 
State of Gujarat, the principal matters in dispute 
are:-

(i) the right of -the State of GL:ijarat to control 
and use the waters of the Narmada river 
on· well-accepted principles a·pplicable to· 
the use of waters of inter-State rivers; 

• 
i 



(ii) the .right of th~ State of Gujarat to object 
to the arrangement between the State of 
Madhya Pradesh and the State of Maha­
rashtra for the development of the Jal­
sindhi dam; 

(iii) the right of the State of Gujarat to raise 
the Navagam Dam to an Optimum height 
commensurate with the efficient use of 
Narmada waters including its control for 
providing requisite cushion for flood 
control; and 

(iv) the consequential right of submergence of 
areas in the States of Madhya Pradesh 

and Maharashtra and areas in the Guja­
rat State. 

.Acting under section 4 of the Inter-State Water 
Disputes Act, 1956 (hereinafter referred to as the 
1956 Act) the Government of India constituted 
this Tribunal for adjudication of the said water 
dispute by Notification No. S.O. 4054 dated 6th 
October, 1969. On the same date, the Govern­
ment of India made a reference of the water dis­
pute to this Tribunal by their Reference No. 
12/6/69-WD which states: 

"In exercise of the powers conferred by sub­
section (l) of section 5 of the Inter-State Water 
Disputes Act, 1956 {33 of 1956), the Central Gov­
ernment hereby refers to the Narmada Water Dis­
putes Tribunal for adjudication of the water dis­
pute regarding the inter-State river, Narmada, and 
the river valley thereof, emerging from letter No. 
MJF-5565/C-10527-K, dated the 6th July, 1968, 
from the Government of Gujarat.'' 

. On 16th October, 1969, the Government of 
i'ndia made another reference of certain issues 
raised by the State of Rajasthan under section 5(1) 

-~of the 1956 Act by Reference No. 10/!/69.WD 
dated the 16th October, 1969 whkh states: 

"WHEREAS by notification of the Government 
of India in the Ministry of Irrigation and Power 
No. S.O. 4054, dated the 6th October, 1969, the 
Central Government has constituted the Narmada 
Water Disputes Tribunal for the adjudication of the 
water dispute regarding the inter -State river, Nar­
mada, and the river valley thereof; 

"AND WHEREAS the water dispute regarding 
the .inter-State river, Narmada, and the river valley 
thereof emerging from the Government of Guja­
rat's letter No. MIP-5565/C-10527-K, dated the 
6th July, 1968 has been referred to the said Tribu­
nal. 

1 

"AND WHEREAS certain matters cOhnectel 
with and relevant to the ·said water dispute have 
been raised by the Government of Rajasthan in 
their letter No. F. 9(1)/Irrg/69 dated .the 20th 
September, 1969; 

"NOW, THEREFORE, in exercise of the· 
powers conferred by sub-section (I) of section 5 
of the Inter-State Water Disputes Act, 1956 (33 of 
1956), the Central Government hereby refers th~ 
said matters also to the said Tribunal for adjudica-· 
tion." 

Oh 24th November, !969, the State of Madhya 
Pradesh filed a Demurrer before the Tribunal that 
the action of the Government of India in constitut­
ing the Tribunal by Notification No. S.O. 4054 
dated 6th October, 1969 and in making a reference· 
of the complaints of Gujarat and Rajasthan by 
their References No. 12/6/69-WD dated the 6th 
October, 1969 and No. 10/I/69.WD dated the 
16th October, 1969 were ultra vires of the 1956 
Act. The contention of Madhya Pradesh was that 
there was no "water dispute" within the meaning 
of section 2(c) read with section 3 of the 1956 Act 
and also that the Government of India had no 
material for forming the opinion that the water 
dispute could not be settled by negotiation with- -
in the meaning of section 4 of the 1956 Act. · It 
was said that Maheshwar, Harinphal and Jalsindhi 
projects were purely power projects and would not 
diminish the flow of water prejudicially affecting 
the interests of Gujarat. It was said that the im­
plementation of these projects would not reduce 
the irrigation potential to 12 lakh acres or less as;· 
alleged by Gujarat. Madhya Pradesh also object-' 
ed that Gujarat had no right to construct the Nava~ 
gam Dam above FRL 210. It was alleged that the 
claim of Gujarat to construct Navagam Dam at 
FRL 530 was beyond its competence as the cons~ 
truction of such a dam will submerge the territo­
ries of Maharashtra and Madhya Pradesh and three 
important projects of Madhya Pradesh at Jalsin­
dhi, Harinphal and Maheshwar would be sub-merg­
ed. It was also contended that the State of Rajas­
than not being a co-riparian State had no legal 
right to set in motion the machinery of the Inter­
State Water Disputes Act. It was claimed that 
Rajasthan not being a basin State had no right to 
share the waters of river N<irmada. The problem 
had also not been discussed between Rajasthan 
and Madhya Pradesh and the conditions precede~t 
laid down in sections 3 and 4 of the .Act have- not 
been satisfied. After the party States filed their 
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I respective statements of case and their res~ective 
rejoinders, to each other's statement, ~he Tnbunal 
framed 24 issues at the seventh meetmg on 28-1-
1971. In C.M.P. No. 13 of 19?1, Maharashtra 
prayed that out of the issues framed issues 1_ (a~, 
JA, 2, 3 and 19 may be separately tried as prehmt­
nary issues. In C.M.P. No. 3 of 1971, Madhya 
Pradesh prayed that issues l(b) and 4 rna~ also ~e 
similarly tried. By its Order dated 26th April, 
1971 on C.M.P. Nos. 3, 12 and 13 of 1971, the 
Tribunal held that the following issues out of the 
issues already settled on 28th January, 1971 and as 
amended should be tried as preliminary issues. of 
law. . 

"1. Is the action of Central Government consti­
tuting this Tribunal by the Notification No. S.O. 
4054 dated 6-10-1969 or in making a reference of 
complaint of Gujarat by Ref~rence No. f2/6/69-
WD dated 6-10-1969 under t-tte Inter-State Water 
Disputes Act (Act No. 33 of 1956) ultra vires for 
the alleged reasons : 

(a) that there was no "welter dispute" within the 
meaning of section 2(c) read with section 3 of the 
Act and/or 

(b) that the Central Government had no material 
for forming the opinion that the water dispute 
"could not be settled by negotiations" within the 
meaning of section 4 of the Act? 

"1A. Has this Tribunal jurisdiction to entertain 
or decide the question as to whether the action of 
the Central Government in constituting this Tribu­
nal under Notification No. S.O. 4G54 dated 6-10-
1969 and in referring the complaints of Gujarat 
and Rajasthan by References No. 12/6/69-WD 
dated 6th October, 1969 and No. IO/l/69·WJ.:> 
dated the 16th October, 1969 ultra vires of the 
Inter-State Water Disputes Act, 1956? 

"2. Is the Reference of the Central Government 
No. 10/l/69·WD dated 16-10·1969 in referring the 
complaint of Rajasthan to this Tribunal for adjudi­
cation under section 5 of the Act ultra vir~s for the 
reasons: 

(a) that the complaint of Rajasthan is not a mat­
ter connected with or relevant to the water dispute 
between Madhya Pradesh, Maharashtra and Guja­
rat already referred to the Tribunal by the Central 
Government by its previous Reference dated 6-10~ 
1969, and 

(b) that no part of the territory of Rajasthan is 
located within the Narmada basin or its valley? 

1. 31 N.Y. Misc. Rep. 559,560, 64 N.Y. Supp. 681. 
2. 20 Fla. 700. 
3. 23 ct. a. 149. 

"3. Is the State of Rajasthan not entiti~d to an~ 
portion of the waters of the Narmada ~asm on th 
ground that the State of Rajastha~ IS n~t a c~­
. . State or that no portion of tts terntory tS npanan . d ? 

situated in the basin of the nver Narma a. 

"19(i). Whether the proposed execution of the 
Navagarn Project with FRL 530 or thereabouts or 
less involving consequent submergence of a portion 
of the territories oi Maharashtra and I or ~~dhya 
Pradesh can form the subject matter of a water 
dispute" within the meaning of section 2(c) of the 
Inter-State Water Disputes Act (Act No. 33 of 
1956)? 

"19 (ii). If the answer to 19(1) is in the affirma­
tive, whether the Tribunal has jurisdiction: 

(a) to give appropriate directions to Madhya 
Pradesh and/ or Maharashtra to take steps by way 
of acquisition or otherwise for making the sub­
merged ]and available to Gujarat in order to enable 
it to execute th~ Navagam project with FRL 530 
or thereabouts or less; .. 

(b) to give consequent directions to Gu]arat or 
other party States regarding payment of compensa­
tion to Maharashtra and/or Madhya Pradesh and/ 
or giving them a share ·in the beneficial uses of 
Navagarn· darn; and 

(c) for rehabilitation of displaced persons." 

We now proceed to give our decision on these 
preliminary issues of law. 
Issue JA 

On behalf of Maharashtra Mr. Narirnan stressed 
the argument that the jurisdiction exercised .by th.e 
Tribunal was of such a character as to constitute It 
into a Special Court and therefore it had i.nh~re.nt 
power to determine the limits of its own JUriSdic­
tion. Mr. Narirnan specially referred to the re ... 
peated use of the word "adjudication" in Article 
262 of the Constitution, in the title of the 1956 Act • 
and in sections 3, 4 and 5 of the 1956 Act. In Bal­
lentine's Law Dictionary (1948 edition) the word 
"adjudication" is defined thus: "A solemn or deli­
berate determination of an issue by the judicial 
power, after a hearing in respect to the matters 
claimed to have been adjudicated. See Sams v. 
City of New York"'. In Bourvier's Jaw Dictionary 
(8th edition) the word "adjudication" is defined as 
"A judgement, giving or pronouncing judgement 
in a case. Determination in the exercise of judi­
cial power. Street v. Benner;2 Joseph C. Irwin & 
Co. v. US"" Mr. Narirnan also relied upon section 

l 
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6 of the Act whlch empowered the · Tribunal to 
give a final and authoritative judgement. Reference 
was made to the decision of the su·prcme Court, 
Brajnandan Sinha v. Jyoti Narain\ in which the 
question arose as to whether the Commissioner 
appointed under .Public Servants (Inquiries) Act, 
1850 (XXXVII of 1850) was a court within the 
meaning of the Contempt of Courts Act, 1951 
(XXXI:l o-f 1952). Bhagwati, J. held in that case 
that in order to constitute a Court in the strict sense 
of the term, an essential condition was that the 
Court should have, apart from having any formal 
trappings, power to give a decision or a definitive 
judgement which had finality and authoritativeness 

·which are the essential tests of a judicial pronoun­
cement. The same principle had been stated 
earlier in· Bharat Bank Limited v. Employees of 
Bharat Bank Limited" and Maqbool Hussain v . 
The State of Bombay6 where the test of a judi­
cial tribunal as laid down in a passage from Cooper 
v. Wilson 1 was adopted by the S1:prcme Court:-

"A true judicial decision presupposes _an exist­
ing dispute between two or more parties, and then. 
involves four requisites (I) The presentation (not 
necessarily orally) or their case by the parties to 
the dispute~ (2) if the dispute between them is a 
question of fact, the ascertainment of the fact by 
means of evidence adduced by the parties to the 
dispute and often with the assistance of argument 
by or on behalf of the parties on the evidence; (3) 

if the dispute between them is a question of law; 
the submission of legal arguments by the parties; 
and (4) a decision which disposes of the whole 
matter by a finding upon the facts in dispute and 
an application of the law of the land to the facts 
so found, including where required a ruling upon . 
any disputed question of law." 

Mr. Nariman also cited the decision of the Sup­
reme Court in Thakur Jugal Kishor'~ Sinha v. Sita­
marhi Central Co-operative Bank Limited" m 
which it was held that the Assistant Registrar of 
Co-operative Societies acting under section 48 of 
the Bihar and Orissa Cooperative Societies Act, 
1935, was acting as a Court in deciding the dispute 
in question. The Argument put forward by Mr 

4. (1955) 2 Supreme Court Reports, p. 955, 
5. (1950) SCR 459. 
6. (1953) SCR 730. 
7. (1937)2 K.B.D. 309. 
8. (1967) 3 S.C.R. 163. 
9. (1967) 3 S.C.R. 163 at page 332. 

10. 69 C.L.R. 185. 
II. 8 C.L.R. 330, 

Nariman is that the essential tests of a Court-1aid 
down in these authorities are satisfied in the present 
case and this Tribunal therefore has inherent 
power to determine the limits of its own jurisdic­
tion. The same argument was adopted by 
Madhya PradeSh. 

The contention of Mr. Nariman was controvert­
ed by the Advocate General of Gujarat, who said 
that the Tribunal cannot be treated as a Court en­
dowed with the inherent power to determine its 
own jurisdiction. We do not, however, think it is 
necessary to express a concluded opinion in this 
case as to whether the Tribunal is constituted aS· a 
Court. We shall assume that the Tribunal is not a 
Court. But we arc definitely of the opinion that 
it is Statutory Judicial Tribunal on which the ad­
judicating power is conferred by the Statute and 
which has been invested with the part of the 
State's inherent judicial power (to adopt the langu­
age of Gajendragadkar, C.J. in Associated Cement 
Companies v. P. N. Sharma~). 

It was contended on behalf of Gujaraf that" for 
the exercise of judicial power, the essential condi­
tion was not'merely that the Tribunal should have 
authority to make a final and binding order against 
one or more of the parties but in addition the Tri­
bunal must have the pOwer to take steps to enforce 
the order. In support of this proposition, Mr. Tha­
kore relied upon the decision of the Australian 
High Court in Rola Company (Australia) Proprie­
tary Ltd. & The Commonwealth and another10

• 

It was held by Latham, C.J. in that case that though 
Regulation 5C of the Women's Employment Regu­
lations gave power to Committees of Reference to 
decide controversies and made the decisions of the 
Committees binding and authoritative, still the re­
gulation did not purport to confer judicial poWer 
upon the Committees of Reference. The reason 
was that the Committees were not able to take ac­
tion so as to enforce their decision. In support of 
this proposition Latham, C.J. referred to the defini­
tion of "judicial power""given by Griffith, C.J. in 
Huddart Parker & Co. Pvt. Ltd. v. Moorhi?ad 11 

and relied upon the words "is called' upori. to take 
action" in that definition as shciwing that the 
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poWer to enforce the decision is an essential ele­
ment of judicial power. It was argued by Mr. 
Thakor~ that the Tribunal constituted under the 
1956 Act has not been invested with judicial power 
because it has no authority to take steps to enforce 
its judgement. We are unable to accept the argu· 
ment of Mr. Thakore as correct. In the first 
place, the authority of the decision in Rota's case 
has been shaken by the subsequent deci~ion of the 
Australian High Court in QUEEN v. DAVJSON 12 

wherein the Australian High Court held that the 
making of a voluntary sequestration order under 
the Federal Bankruptcy Act involved the exercise 
of judicial power and that, in consequence, it could 
not be performed by a Registrar in Bankruptcy, 
who, in the circumstances of the legislation as 
amended following the decision in Le Mesurier v. 
Connor13 was not an officer of the Court. Dixon, 
C. I. and McTiernan, J., after examining the facts 
of the case and referring to Le Mesurier's case and 
Bond's case' 4 and the resultant peculiar relation 
of the Registrar or want of relation, to the Court 
said that while means other than a judicial order 
cOuld be provided for the making of voluntary se­
questrations, if the legislature chose the means of 
judicial order (as under the Bankruptcy Act it had 
c_hosen)-"an order which by its nature, descrip­
~Ion or the character given to it by the legislation 
mvolves the exercise of the judicial power of the 
Commonwealth" Chapter III of the Constitution 
came into play. Dixon, C.J. and McTiernan J 
!hen c~nsidered the nature of the judicial poV:.er. 
m detatl. The definition of Griffith, C.J. in the 
HUD~ART PARKER'S case'·' had emphasised 
the extstence o~ a controversy between the parties 
and was defectJVe in this respect because this ele­
m~n! was l.ac~in% ~rom many proceedings falling 
Withm the JUnsdJctton of English Courts of Jusfce 
The definition of Pailes C.B., in the Quee; ; 
Local Government Boardts had emphasised th~ 
e~e~ent. of determination of existing rights as 
dtstmgmshed ~ro_m the creation of new ones and 
was open t? Similar objections, e.g. orders relating 
to the ~amtenance and guardianship of infants, 
the exerctse of a power of sale by way of family 
arrangement and the consent to the marria.ge of a 

\ward of co~rt. In the United States, Miiier J. 
had emphasized the attributes of adjudication, sub-

mission of parties and enforcement but en-force­
ment could not be a necessary attribute of a court 
exercising judicial power. For example, the power 
to award execution might not belong to a tribunal. 
and yet its determinations might clearly amount to 
an exercise of judicial power. At page 367, Dixon, 
C.J. and Me Tiernan J. state as follows:..:..._ 

"It will be seen that the element which Sir 
Samuel Griffith emphasized is that a controversy 
should exist between subjects or between the 
Crown and a subject, that which Palles C.B. em­
phasized is the determination of existing rights as 
distinguished from the creation of new ones, and 
those elements emphasized by Miller J. are ad­
judication, the submission by parties of the case 
for adjudication and enforcement of the judge­
ment. It may be said of each of these various 
elements that it is entirely lacking from many pro­
ceedings falling within the jurisdiction of various 
Courts of Justice in English Law. In the ad­
ministration of assets or of trusts, the Court of 
Chancery made many orders involving no lis inter 
partes, no adjudication of rights, and sometimes 
self-executing. Orders relating to the maintena­
nce and guardianship of infants, the exercise of a 
power of sale by way of family arrangement and 
the consent to the marriage of a ward of court are 
all conceived as forming part of the exercise of 
judicial power as understood in the tr~dition of 
English Law. Recently courts have been. called 
upon to _administer. e_nemy property. In England 
d~clarat1ons of legttlmacy may be made. To 
wmd up companies may involve many orders 
th~t ?~ve n_on~ of the elements upon which these 
defimhons tnSJst. Yet all these things have long 
falle~ to the courts of justice. To grant probate of 
a wil_l or letters of administration is a judicial 
f~ncbon and could not be exclUded from the judi­
em! ~ower of a country governed by English Law 
Agam the_enforcement of a judgement or judiciai 
dec~ee by the court itself cannot be a necessary 
attnbute of a court exercising judicial power. The 
p~wer to award execution might not belong .to a 
tnbunal, and yet its determination might clearly· 
amou~t to an exercise of the judicial power. In­
deed lt ~ay be said that an order of a court of 
petty sesswns for the payment of money is an ex-

12. 90 C.L.R. 353. ---------
13. (1929) 42 C.LR. 481. 
14. (1930) 44 C.L.R. 1J. 
15. (1909) 8 C.L.R. 330 (357), 
16. (1902) 2 I.R. 349. 
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ample. For warrants for the execution of such 
an order are granted by a justice of the peace as 
an independent administrative act." 

This case therefore, is authority for the proposi­
tion that is 'not essential to the exercise of judicial 
power that there should be a controversy between 
the parties or that there should be a power of en­
forcement in the Tribunal exercising the power. 
The truth is that no inclusive and exclusive defini­
tion of "judicial power" can be formulated ~n a 
universal sense and each case must be determmed . 
upon its own facts and circumstances. In the pre­
sent case, section 4 of the 1956 Act empowers the 
Central Government to constitute a Water ~ispute 
Tribunal by notification in the official ga~ette for 
the 'adjudication of a water dispute. Sectwn 5(2) 
states "that the Tribunal shall investigate the mat­
ters teferred to it and forward to the Central Gov­
ernment a report setting out the facts as found by 
it and giving its decision on the matters referred 
to it." Section 6 enacts that the decision shall be 
final and binding on the parties to the dispute and 
shall be given effect to by them. The use of the 
word "adjudication" in the 1956 Act clearly shows 
that the Tribunal is judicial in character. We have 
already referred to the definitiOn of "adjudi~ti~n" . 
in ·Bourvier's Law Dictionary as "a deternunatton 
in the exercise of judicial power". The same de­
.fination of "adjudication" is given in Ballentine's 
Law ·Dictionary. Section 9(1) confers on the Tri­
bunal the powers of a civil court under the Civil 
Procedure Code 1908 in respect of summoning and 
enforcing the attendance of witnesses and examining 
them on oath, in respect of discovery and produc­
tion of documents and issue of commissions for 
examination of witnesses or for local investigation. 
Section 9(3) of the 1956 Act also enacts that the 
decision of the Tribunal aS regards apportionment 
of costs may be enforced as if it was an order of 
the Supreme Court. It was also pointed out by 
Mr. Nariman on behalf of Maharashtra that in the 
absence of Parliamentary legislation like the 1956 
Act, the subject· matter of the dispute would fall 
within the original jurisdiction of the Supreme 
~ourt under Article 131 of the Constitution. Mr. 
Nariman referred in this connection to the judge-· 
ment of the Supreme Court in State of Bihar v. 
Union of lndia17

• It was said that the jurisdiction 
of the tribunal under the 1956 Act was carved out 
of the jurisdiction of the Supreme Court under 

Article 131 and was of a similar and· analogous 
character. In view of these considerations, we 
are of opinion that this Tribunal is a judicial Tri­
bunal on which the adjudicating power of the State 
is conferred by the Statute. It is also necessary to 
emphasise that the decisions of the Australian High 
Court are strictly speaking not applicable to the 
Indian Constitution. The reason is that though 
our Constitution is based on a broad separation of 
powers, there is no rigidity or exclusiveness involv­
ed in it as in section 71 as weU as other provisions 
of Chapter III of the Australian Constitution. In 
Associat?d Cement Companies Ltd. v. P. N. 
Sharma8', Gajendragadkar C.J. haS pointed out 
that technical considerations which flow from sepa­
ration of powers in the Australian Constitution 
would not be applicable in deciding the question 
whether a Tribunal is vested with judicial power 
of the State under Article 136 of our Constitution. 
We have already referred to the tests of a judicial 
tribunal laid down by the English Court of Appeal 
in Cooper v. Wilson and adopted by the Supreme 
Court in Bharat Bank's case. It is· manifest· that 
all the four requisites laid down by the Supreme 
Court are satisfied in the present case. 

17. (!970) 2 S.C.R. 522 at 531. . 
18. (1965) 2 S.C.R. 366. 
19. Halsbury's Laws of England, 3rd ed .. Vol."Il~ p. 59. 

We are of opinion that a statutory judicial tribu· 
nal of this description is not precluded from decid· 
ing or detennining questions as to its own judsdic­
.tion (when it is challenged) in order to exercise 
the powers granted to it under the Act. Such a 
power is implicit and necessary for without deter­
mining the limit of its jurisdiction the Tribunal 
cannot embark on the statutory enquiry at all. The 
pr_oblem is sometimes called the problem of 
"jurisdic~·ional fact", though this is a misleading 
expression since the question upon wftich the 
jurisdiction of a tribunal depends is often a question 
of law rather than a question of fact. To put it 
differently, the proper question to be asked is : 
Has the statutory authority the prerogative of deter­
mining the facts or questions of law upon· which 
its own jurisdiction depends? The tegat position 
is stated in Halsbury's Laws of England19 as 
follows:- . 

"1)6. Collateral facts and the jurisdiction of 
inferior tribunals. The orders cannot be used to 
give an. appeal from the decision of an inferior 
court, or. of_ a person or body which is under-a 
duty to act judicially where the legislature has not 

· grant~d the right of appeal. The primary fun c­
. · tion of the three orders is to prevent any excess of 
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Jurisdiction (Prohibition and certioari), or to en­
sure the exercise of jurisdiction (mandamus). 
The jurisdiction of an inferior tribunal may de­
pend upon the fulfilment of some condition pre­
cedent (such as notice) or upon the existence of 
some particular fact. Such a fact is collateral to 
the actual matter which the inferior tribunal has 
to try, and the determination whether it exists or 
not is logically and temporally prior to the de­
termination of tht: actual question which the in­
ferior tribunal has to try. The inferior· tribunal 
must itself decide as to the collateral fact, when, 
at the inception of an enquiry by a tribunal of 
limited jurisdiction, a challenge is made to its 
jurisdiction, the tribunal has to make up its 
mind whether it will act or not, and for that pur­
pose to arrive at some decision or whether it 
has jurisdiction or not." 

The decision of the Court of Appeal in Rex. v. 
Fulham Hammersmith and Kensington Rent Tri­
bunaJ20 is an illustrative case. The Landlord and 
Tenant (Rent Control) Act, 1949, section I, provid­
ed that where, apart from the section, the standard 
rent of a dwelling house would be the rent at which 
it was let _on a Jetting beginning after September 1. 
1~39, the landlord or the tenant may apply to the 
Tribunal to determine what rent is reasonable and 

. .the tribunal shall determine that rent. A landlord 
let two rooms in his house to a tenant at a weekly 
rent of 35sh. The tenant referred the letting to a 
rent Tribunal. At the hearing the landlord produc­
ed to the tribunal a document signed by the tenant 
and referring to the letting as a furnished one, and 
he relied on that document as proving that the 
rooms were let furnished, so that the reference was 
out of order because not made under the Furnished 
Houses (Rent Control) Act, 1946. The tenant 
stated that the rooms ha:d been let to him unfur­
nished by an earlier oral agreement, but that when 
he arrived with his furniture to take possession of 
them the landlord refused to admit him unless he 
agreed to hire his furniture to the landlord for a 
year and to execute the document on which the 
landlord relied. No alteration in the agreed rent 
was suggested by the landlord. The tribunal, being 
of the opinion that the written agreement was not 
valid, decided that the rooms had been Jet unfur­
nished, and that they therefore had jurisdiction to 
hear the reference, and they reduced the rent to 
15sh a week. On the application of the landlord 
for an order of certiorari for the quashing of their 
determination on the ground that, as there was a 

20. (1951) 2 K.B.D. t. 
21. A.I.R. (1964) (Supreme Court)!S07, 

written agreement describing the letting as a fur­
nished one, the tribunal had no jurisdiction to hear 
the reference and could not inquire into the bona 
fides-of the transaction, the Court of Appeal (Lord 
Goddard C.J., Humphreys J. and Delvin J.) held 
that the Tribunal was entitled to satisfy themselves 
that the letting was for the purpose of Rent Restric­
tion Acts, of furnished or unfurnished rooms; that, 
since by those Acts a letting was not to be regarded 
as furnished unless the amount of rent which was 
fairly attributable to the use of furniture formed a 

, substantial part of the whole rent, the letting in 
question was an unfurnished one because no part 
of the 35sh rent, which had been fixed as for an 
unfurnished letting, was attributable to the use of 
the furniture; and that tribunal therefore had juris­
diction to hear the reference. 

The same principle is expressed in the decision 
of t1e Supreme Court in A ddanki Tiruvenkata 
Thata D<:sika Charyulu v. State of Andhra Pra-
desh~~. The question in that case was whether 
the determination of the Settlement Officer that an 
"inam village" was an "inam estate" was exclusive­
ly within the jurisdiction of the Settlement Officer 
or whether the Civil Courts had jurisdiction to 
determine the question or retry it. Section 2(7) of 
the Madras Estates (Abolition & Conversion 
into Ryotwari Act) (Act 20 of 1948) defined an 
"Inam Estate" to mean "an estate within the mean­
ing of section 3, Cl. 2(d), of the Estates Land Act 
but did not include an inam village which becam~ 
an estate by virtue of the Madras Estate Land 
(Third Amendment) Act, 1936." Section 3(2)(d) 
of Madras Estates Land Act, 1908 provided as 
foilows: 

"3. In this Act, unless there is something ;epug­
nant in the subject or context-

2. 'Est'ate' meam; ..................... . 
(d) any inam viiiage of which the grant has 

been made, confirmed or recognised by the Gov­
ernment, notwithstanding that subsequent to the 
grant, the village has been partitioned among the 
grantees or the successors in title of the grantee 
or grantees". 

"Explanation {I)-Where a grant as inam .is 
expressed to be of a named village, the area 
which forms the subject-matter of the grant shaH 
be deemed to be an estate notwithstanding that it 
did not include certain lands in the village of 
that name which have already been granted on 
service or other tenure or been reserved for 
communal purpose." 

-------
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Section 9(1) and (4) ol t~e Madras Act 20 of 
1948 stated:-

"9(1) As soon as may be after the passing of 
the Act, the Settlement Officer may suo motu and 
shall, on application, cnqmre and determine 
whether any inarn village in his jurisdiction is an 
inam estate or not. 

(4) (a) Any persons deeming himself aggrieved 
by a decision of the Settlement Officer under sub­
sec. (3) may, within two months from the date of 
the decision, or such further time as the Tribunal 
may in its discretion allow, appeal to the Tribu­
nal. 

*''* ... '" 
( 4) (c) The decision of the Tribun'al under 

tp.is sub-section shall be final and not be liable 
to be questioned in any Court of Law." 

As pointed out by the Supreme Court, the deter-
mination by the Settlement O.fftcer under section 
')(1) as to whether "any inam village" was "an inam 
estate or not" involved two distinct matters in view 
of the circumstances that every "inam village" was 
not necessarily "an inam estate" viz., ( 1) whether 
a particular property is or is not an "inam village" 
and (2) whether such a village is "an inam estate" 
within the definition of section 2(7) of the Act. The 
first of these questions whether the grant is of an 
"inam village" is referred to in section 9(1) itself 
as some extrinsic fact which must pre-exist before 
the Settlement Officer can embark on the enquiry 
contemplated by that provision and the Abolition 
Act as it stood at the date relevant to the appeal, 
made no provision for this being the subject of en­
quiry by the Settlerpent Officer. Where, therefore, 
a person appearing in opposition to the proceedings 
initiated before the Settlement Officer under section 
9 questions the character of the property as not 
falling within the description of an ''inam village" 
the Settlement Officer has of necessity to decide 
the issue, for until he holds that this condition is 
satisfied, he cannot enter on the further enquiry 
which is the one which by section 9(1) of the Act 
he is directed to-conduct. On the terms of section 
9(1) the property in question being an "inam vil­
lage" is-assumed aS a fact on the existence of which 
the competency of the Settlement Officer in deter­
mining the matter within his jurisdiction rests and · 
as there are no words in the Statute empowering 
him to decide finally the former, he cannot confer 
jurisdiction on himself by a wrong decision on this 
preliminary condition to his jurisdiction. Any de: 

termination by him of this question, therefore, iS 
(subject to the result of an appeal to the Tribunal) 
binding on the parties only for the purpose of -th~ 
proceedings under the Act, but no further.· The 
correctness of that finding may be questioned ·i~ 
any subsequent legal proceeding in the ordinary 
courts of laW where the question might arise for 
decision. The determination by him of the second 
question whether the "inam village" is an "inam 
estate", is however within his exclusive jurisdiction 
and in regard to it, the jurisdiction of the Civil 
Courts is clearly barred. 

In discussing the question as to how far the deci­
sion of the Statutory Tribunal was conclusive, the 
Supreme Court adopted the principle expressed· by 
Lord Esh<.:r in Queen v. Commissioners for Special 
Purposes"". 

The same principle is enunciated by the Supreme 
Court in The Management of Express Newspapers 
Ltd. v. Workers & Staff employed under it arid 
others n, wilh regard to the determination of a 
jurisdictional fact by the Tribunal constituted 
under Industrial Disputes Act, 1947 (XIV of 1947). 
At page 549 of the Report, Gajendragadkar J. 
states:-

"It is also true that even if the dispute is tried 
by the Industrial Tribunal, at the very commence­
ment the Industrial Tribunal will have to examine 
as a preliminary issue the question as to whethei 
the dispute referred to it is an industrial dispute 
or not, and the decision of this question would 
inevitably depend upon the view which the Indus­
trial Tribunal may take as to whether the action 
taken by the appellant is a closure or a lockout. 
The finding which the Industrial Tribunal may 
record on this preliminary issue will decide 
whether it has jurisdiction to deal with the 
merits of the dispute or not. If the finding is that 
the action of the appellant amounts to a closure, 
there would be an end to the proceedings before 
the Tribunal so far as the main dispute is con­
cerned. If, on the other hand, the finding is that 
the action of the appellant amounts to a lockout 
which has been disguised as a closure, then the 
Tribunal will be entitled to deal with the refer­
ence, the finding which the Tribunal may make on 
this preliminary issue is a finding on a jurisdic­
tional fact and it is only when the jurisdictional 
fact is found against the appellant that the In­
dustrial Tribunal·would have jurisdiction to deal 
with the merits of the dispute." 

-------·---------
22. (1888) 21 Q.B.D. 313 at 319-320. 
23. (1963) 3 S.C.R. 540. 
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Mr. Thakore aiso pressed the argument that a 
statutory tribunal has only such powers as are ex­
pressly conferred by the Statute creating it and no 
powers other than those contained in the four cor­
ners of the Statute can be exercised by it. Mr. 
Thakore said that the power of the Tribunal can­
not be deduced as a matter of necessary implica­
tion and referred to the decision of the Supreme 
C01.:rt inK. S. Venkataraman v. State of Madras. 24 

In our opinion there is no substance in this argu­
ment and the decision Of the Supreme Court in 
Venkataraman' s case does not support the argu­
ment of Mr. Thakore. On the contrary, the 
Supreme Court has held in Income Tax Officer v. 
M. K. Mohammed Kunhi~\ th'at the Income Tax 
Appellate Tribunal has the jurisdiction by implica­
tion to order the stay of recovery of the penalty as 
an incidental and ancillary power to its appellate 
jurisdiction. It was true that neither the provisions 
of the Income Tax Act, 1961 nor the Income Tax 
Appellate Tribunal Rules, 1963, conferred express 
power upon the Appellate Tribunal to stay pro­
ceedings relating to the recovery of penalty or tax 
due from an assessee. It was argued on behalf of 
the Income Tax Officer in that case that in the 
absence of any express provision under sections 254 
and 255 of the Income Tax Act relating to stay of 
recovery during the pendency of an appeal, it must 
be held that no such power can be exercised by 
the Tribunal. The argument was rejected by the 
Supreme Court and it was held that as a matter 
of necessary implication of its appellate jurisdiction 
the Tribunal had the power to stay recovery of the 
penalty. The Supreme Court observed that when 
section 254 of the Income Tax Act, 1961 conferred 
appellate jurisdiction on the Tribunal, it carried 
with it the implied power in ·proper cases to make 
such orders for stay of proceedings as would pre­
vent the appeal, if successful, from being rendered 
nugatory. 

It was suggested by the Advocate General of 
Gujarat that there· was a distinction between a case 
wh~re the jurisdiction of the Tribunal is question­
ed m the matter of its constitution and a case where 
it'i jurisdiction is questioned in regard to the vali­
dity of the reference by the Central Government. 
In our opinion, there is no warrant for this distinc­
tion at1d there is no difference in principle between 
these two kinds of c!mllenge. In the present case, 
-"-""-" __ _ 

24. (1956) 2 S.C.R. 228 at 247. 
25. (1969) 2 S.C.R, 65. 

26. (1968) 2 Q.B.O. 862 at 890. 
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we are concerned with a statutory jurisdiction in 
the sense of an authority conferred by the Statute 
upon the Tribunal to decide after enquiry the dis­
pute of the kind described in the Statute. That 
statutory authority also carries with it by necessaty 
implication the power of decision whether or not 
there exists a situation o-f a kind described in the 
Statute, the existence of which is a condition pre­
cedent to the enquiry. As pointed out by Diplock 
L. J. in Anisminic Ltd. v. Foreign Compensation 
Commission.20 

"The authority or "jurisdiction' to determine 
whether a situation of a kind described in a Statute 
exists is limited in a number of respects : 

(1) The person or persons by whom it is exer· 
cised must possess the qualifications laid down 
in the Statute. In addition, unless it is other~ 
wise provided in the Statute either expressly or 
by necessary implication, the presumed intention 
of Parliament is that one of the qualifications is 
absence of bias. 

(2) The determination must be preceded by in­
quiry_ The nature of the inquiry, any conditions 
precedent to the inquiry may be laid down ex­
pressly in the Statute. In the absence of express 
provision to the contrary, the presumed inten­
tion of Parliament is that the enquiry shall be 
conducted in accordance with the rules of natu­
ral justice. 

(3) The case in which the determination is 
made must be one of the kind described in the 
Statute. The Statute may define the kind of cases 
in which it confers authority upon a person to de­
termine in a number of different ways. The 
description will necessarily include words iden­
tifying the person or class of persons who are 
entitled to initiate the inquiry leading to the 
determination, and probably the other person or 
class of persons (if any) who are entitled to be 
parties to the inquiry. It will also necessarily 
contain a description of the subject matter of 
the determination, that is, of the kind of dispute 
or claim to be determined. 

(4) The determination must state whether a 
situation of the kind described in the Act exists 
or not in the case of the individual to whom the 
determination relates. • 



,. 

If any of these conditions is not complied with, 
the determination is not a 'determination withw 
in the authority conferred by the Statute, and 
effect will not be given to it by the executive 
branch of Government." 
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"The person authorised to make the determina­
tion must necessarily form an opinion as to 
whether each of those conditions is complied with 
in order to embark upon and to proceed with the 
inquiry and to make the determination." (The 
decision of the Cant of Appeal was reversed by the 
House of Lords in 1969 Appeal Case 147, but 
nothing was said in the House of Lords Judgement 
to detract from the authority of the above state­
ment of the law.) 

Applying the principle to the present case, we 
hold that the authority of the Tribunal to decide 
the preliminary question of jurisdiction extends not 
merely to the subject matter of the determination 
but also to the validity of the Notification constitut­
ing the Tribunal. 

The Advocate General of Gujarat referred to 
the decision of the Supreme Court in the case of 
K. S. Venkataraman & Co. v. State of Madras 2 ~ 

but the ratio ofJhe decision has in our opinion no 
bearing on the question presented for determina­
tion in the present case. The principle laid down 
in that case was that a statutory Tribunal cannot 
declare the provision of a Statute under which it is 
functioning as ultra vires of the Constitution. If, 
for instance, an assessee raises a question that a 
section of th'e Income Tax Act is ultra vir~s the 
Appellate Tribunal can only reject it on the ground 
that it has no jurisdiction to entertain the objeC­
tion or decide upon it. As no such question can 
be raised or can arise on the Tribunal's order, the 
High Court also cannot possibly give any decision 
on the question of ultra vires. But the decision in 
Venkataraman's case does not say that a statutory 
Tribunal cannot determine the limits of its own 
jurisdiction. In the earlier case Kamala Mills v. 
State of Bombay n a Special Bench of seven Judges 
held that the Sales Tax Officer had jurisdiction to 
decide whether a particular sale was an inside sale 
or an outside sale and as the said officer held the 
sale to be an inside sale, it was subject to Sales Tax, 
and if that finding was wrong, the Bombay Sales 
Tax Act provided an effective machinery for cor­
recting the said mistake. For these reasons the 
Special Bench held that the assessment was one 

27. (1966) 2 S.C.R. 229. 
2R. (1966) I S.C.R. 64. 
29. (!9fi6) 2 S.C.R. 229 (247). 
30.[(1968) 3:s.C.R. 662. 
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made under the Bombay Sales Tax Act 1946 within 
the meaning of section 20 of that Act, and there­
fore the suit was not maintainable. In V enkatara­
man's case 2 ~ Subba Rao, J. states: 

"We have considered these decisions (including 
Kamala Mills case) in some detail as it was con­
tended that the present question was finally decid­
ed by some of the decisions of this Court. But a 
perusal of the judgements discloses that the said 
question, namely, whether a suit would lie when 
an assessment was made on the basis of a provi­
sion which was ultra vires of the Constitution was 
left open." It is a matter of significance that in the 
still later case Dhulabhai v. State of Madhya Pra­
desh30, Hidayatullah, C. J. has attempted to recon­
cile the decision in Kamala Mills case and Ven­
kataraman's case on the very same line of reason­
ing. 

We accordingly hold that this Tribunal has juris­
diction to entertain and decide the questions as t., 
whether the action of the Central Government in 
constituting this Tribunal by its Notification dated 
6th October 1969 and in referring the complaints 
of Gujarat and Rajasthan by references dated 6th 
October, 1969 and 16th October, 1969 are ultra 
vires of the inter-State Water Disputes Act, 1956. 
Issue No. lA is answered in the affirmative. 

Issues 2(b) and (3) 

In the approach to these issues it is necessary to 
keep in view the legislative history of Article 262 
of the Constitution and the 1956 Act enacted in 
pursuance of that Article. Under the Government 
of India Act, 1935, entry No. 19 of List II-"Water, 
that is to say, water supplies, irrigation and canals, 
drainage and embankments, water storage and 
water power" was a subject fa1ling in the Provin­
cial Legislative List. Section 49(2) of that Act 
provided that the executive authority of the Pro­
vince was co-extensive with its legislative authority. 
If there was no other limiting or restrictive provi· 
sions in the Act, each Province could, by virtue of 
entry 19 of List II read with section 49, sub-section 
(2), be entitled to do what it liked with ail water 
supplies within its territories. But sections 130 tv 
132 of the Government of India Act, 1935, impos­
ed certain important restrictions on the Provinces 
in the matter. If any legislative or executive 
action taken or proposed to be taken by one Pro­
vince affected or was likely to affect prejudicially 
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the interests of another Province, or any of its in· 
habitants, the Government of the latter Province 
may complain to the Governor General under 
section 130. Thereupon, after appointing a 
Commission of investigation and considering its 
report, the Governor General may make such 
orders as he may deem proper in the matter. Under 
section 131, sub·section (6) of the Act, the orders 
of the Governor General were binding upon the 
Provinces affected. Section 131 also provided that 
if, before the Governor General has given ariy de· 
cision, the Government of any Province or the 
Ruler of any State requests him to do so, he shall 
refer the matter to his Majesty in Council and His 
l'yfajesty in Council may give such decision and 
make such order in the matter as he deems proper. 

Articles 239-242 of the draft Constitution of 
India appeared under the heading, "Interference 
with Water Supplies." 

Draft Article 239: Complaints as to interfe· 
renee with Water Supplies 

If it appears to the Government of any State 
. for the time being specified in Part I or Part III 

of the First Schedule that the interests of that 
State or of any of the inhabitants thereof, in the 
water from any natural source of supply in any 
State have been, or are likely to be affected pre­
jt:dicially by:-

(a) any executive action or legislation taken 
or passed or proposed to be taken or 
passed; or 

(b) the failure of any authority to exercise 
any of their powers, with respect to the 
use, distribution or control of water from 
that source, the Government of the State 
may complain to the President. 

Draft Article 240 : Decision on complaints 
(1) If the President receives such a complaint 

as aforesaid, he shaH, unless he is of opinion that 
the issues involved are not of sufficient impor­
tance to warrant such action, appoint a Commis. 
sian consisting of such persons havJng special 
knowledge and experience. in irrigation, engineer­
ing, .administration, finance or law as he thinks 
fit •. and request that Commission to investigate 
in accordance with such instructions as he may 
g~ye to them, and to report to him on the matters 

· .to. which the complaint relates. or such of those 
matters as he may refer to them. 

(2) A Commission ,so appointed shall investi· 
gate the matters referred to them and present to 
the President a report setting out the facts as 

' ,, 

found by them and making such recommenda­
tions as lbey think proper. 

(3), (4), (5) 

*** '" "* 
(6) After considering any report made to him 

by the Commission, the President shall, subject 
as hereinafter provided, make orders in accor­
dance with the report. 

(7) If upon consideration of the Commission's 
report the President is of the opinion that any­
thing therein contained involves a substantial 
question of law, he shall refer the question to the 
Supreme Cout under Article 119 of this Con-
stitution and on receipt of the opinion of the 
Supreme Court thereon shall, unless the Supreme 
Court has agreed with the Commission's Report, 
return the report of the Commission together with 
the opinion and the Commission shall thereupon 
make such modifications in the report as may be 
necessary to bring it in accord with such opinion 
and present the report as so modified to the Presi­
dent. 

(8) Effect shall be given, in any State affected, 
to any order made under this article by the Presi­
dent, and any Act of the Legislature of a State 
which is repugnant to the order shall, to the ex­
tent of the repugnancy, be void. 

Draft Article 242: Juri,1·diction of Courts 
excluded. 

Notwithstanding anything in this Constitution, 
neither the Supreme Court nor any other Court 
shall have jurisdiction to entertain any action cr 
suit in respect of any matter, if action in respect 
of that matter might have been taken under any 
of the three last preceding articles by the .Gov-. 
ernmcnt of a .State or the President. 

. In the Constituent Assembly on 9th September,· 
ii 1949, Dr. Ambedkar proposed an amendment in· 

serting draft Article 242(a) in the draft Consti­
tution:-

"242·A. Adjudication of disputes relating to 
waters of inter-State rivers or river valleys:-

(1)" Parliament inay by law provide for the 
adjudication of any dispute or complaint with 
respect to the use, distribution or control of the 
waters of, or in, any inter-State river or river 
valley. 

(2) Notwithstanding anything contained in 
this Constitution Parliament may, by law, provide 
that neither the Supreme Court nor any other 
Court ~hall exercise jurisdiction in respect of any 
such dispute or complaint as is referred to in 
clause (1) of this Article." 
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The reasons which Dr. Ambedkar gave for th;; 
amendment are as follows:~ 

"Sir, originally this article provided for Presi­
dential action. It was thought that these dis­
putes regarding water and so on may be very 
rare, and consequently they may be disposed of 
by some kind of special machinery that might be 
appointed. But in view of the fact that we are 
now creating various corporations and these cor­
porations will be endowed with power of taking 
possession of property and other t.hings, very 
many disputes may arise and consequently it 
would be necessary to appoint one permanent 
body to deal with these questions. Conseqr:ent­
ly, it has been felt that the original draft or pro­
posal was too hide-bound or too stereo-typed to 
allow any elastic action that may be necessary to 
be taken for meeting With these problems. Con­
sequently, I am now proposing this new article 
which leaves it to Parliament to make laws for 
the settlement of these disputes." 

Article 262 of the Constitution reproduces draft 
Article 242(a) quoted above under the heading : 
"Disputes relating to Waters". The other relevant 
provisions of the Constitution are entry. 56, List I 
of the Seventh Schedule and entry 17, List II of the 
Seventh .Schedule. 

Entry 56, List I, Seventh Schedule:-

"Regulation and development of inter-State 
rivers and river valleys to the extent to which 
such regulation and development under the con_ 
trol of the Union is declared by ··Parliament by 
law to be expedient in the public interest." 

Entry ·17, List II; Seventh Schedule :-

"Water, that is to say, water supplies, irriga­
tion and canals, drainage. and embankments, 
water storage and .water. power subject to the 
provisions of entry 56 of List I." 

In 1956, Parliament e"n3cted the inter-State Water 
Disputes Act (Act 33) 1956. The Act is entitled 
as "An Act to provide for the adjudicati~n ~f· dis­
putes relating to waters of inter-State rivers and 
river val1eys." Section 2(c) of the Act defines a 
"water dispute" to mean : . 

"any dispute or difference between two or more 
State Governments with respect to-

(i) the use, distribution or control Of waters 
~f, or in, ~my iJ!ter-eytate ri:vef ?r river vall~y: 
or 

(ii) the interpretation of the terms of any agree­
ment relating to the use, distribution or 
control of such waters or the implementa­
tion of such agreement; or 

(iii) the levy of any water rate in contravention 
of the prohibition contained in Section 7". 

In Section 3 of the Act, the following provision 
is made:-

"If it appears to the Government of any State 
that a water dispute with the Government of an­
other State has arisen or is likely to arise by 
reason of the fact, that the interests of the State, 
or of any of the inhabitants thereof in the waters 
of an inter-State river or river valley have been, 
or are likely to be, affected prejudicially by-

(a) any executive action or legiSlation taken 
or passed, by the other State; or 

(b) the failure of the other State or any autho­
rity therein to exercise uny of their powers 
with respect to the usc, distribution or con­
trol of such waters, or 

(c) the failure of the other State to implement 
the terms of any agreement relating to the 
use, distribution or control of such waters, 
the State Government may, in such form 
and manner as may be prescribed, request 
the Central Government to refer the water 
dispute to a· Tribunal for adjudication." 

Section 4 prescribes as follows:-

"(1) When any request under section 3 is re­
ceived from any State Government in respect of 
any water dispute and the Central Government 
is of opinion that the water dispute cannot be set­
tled by negotiations, the Central Government 
shall, by notification in the Official Gazette, con­
stitute a Water Disputes Tribunal for the adjudi­
cation of the water disp1.:te." 

Section 5 deals with the adjudication of water 
disputes between $tates. 

Sub-section (1): When a Tribunal has been 
constituted under section 4, the Central Govern-· 
ment shall, subject to the prohibition contained 
in ·section 8, refer the water dispute and 
any matter appearing to be connected with or 
relevant to, the water dispute to the Tribunal for 
8.djudication. 

(2) The Tribunal shall investigate the matters 
referred to it and forward to the Central Govern­
ment a report setting out the facts as found by it 
and giving its decision on the matters referred to 
it. 
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(3) If, upon consider'ation of the decision of 
the Tribunal, the Central Government or any 
State Government is of opinion that anything 
therein contained requires explanation or that 
guidance is needed upon any point not originally 
referred to the Tribunal, the Central Govern­
ment or the State Government, as the case may 
be, may within three months from the date of the 
decision, again refer the matter to the Tribunal 
for further consideration; and on such reference, 
the Trib1.:nal may forward to the Central Gov­
ernment a further report giving such explanation 
or guidance as it deems fit and in such a case, 
the decision of the Tribunal shall be deemed to 
be modified accordingly. 

Section 6 reads:-

"The Central Government shall publish the 
decision of the Tribunal in the Official Gazette 
and the decision shall be final and binding on the 
parties to the dispute and shall be given effect 
to by them." 

Sections 8 and II are as follows :-

"Section 8-Bar of reference of certain dis­
putes to Tribunal.-Notwithstanding anything 
contained in section 3 or section 5, no reference 
shall be made to a Tribunal of any dispute that 
may arise regarding any matter which may be 
referred to arbitration under the River Boards 
Act, 1956. 

Section 11-Bar of jurisdiction of Supreme 
Court and other Courts.-Notwithstanding any­
thing contained in any other law, neither the 
Supreme Court nor any other Court shall have 
or exercise jurisdiction in respect of any water 
dispute which may be referred to a Tribunal 
under this Act." 

It is manifest that Act 33 of 1956 was enacted by 
Parliament in exercise of the powers contained in 
Article 262 (1) of the Constitution and the bar of 
jurisdiction of the Supreme Court and of other 
Courts contained in section 11 of the Act was made 
in pursuance of the express powers conferred on 
Parliament under Article 262(2) of the Constitu­
tion. 

Article 73 of the Constitution provides that the 
executive authority of the Union is co-extensive 
with its legislative authority in respect of matters 
covered by List I and Article 162 similarly provides 
that the executive authority of the State is co-exten­
sive with its legislative authority. Article 162 
reads as follows:-

Article 162. Subject to the provisions of this 
Constitution, the executive power of a State shall 
extent to the matters with respect to which the 
Legislature of the State has power to make 
laws: 

Provided that in any matter with respect to 
which the Legislature of a State and Parliament 
have power to make laws, the ex·ecutive power 
of the State shall be subject to, and limited by, 
the executive power expressly conferred by this 
Constitution or by any law made by Parliament 
upon the Union or authorities thereof. 

If the constitutional powers under Article 162 
and item 19 of List II had stood alone, the power 
of the State Legislature and of the State Govern­
ment to do what they liked with reference to the 
waters of inter-State rivers would be unrestricted, 
but just as sections 130 to 132 of the Government 
of India Act, 1935, placed important shackles on 
that power, Article 262 of our Constitution con­
templates that fetters should be put on the State 
legislative power by law to be enacted by Parlia­
ment. Article 262 recognises (as sections 130 to 
132 of the Government of India Act, 1935, recog­
nised) that it is not open to a State Government 
to take legislative or executive action in respect of 
an inter-State river which would prejudicially affect 
the rights of other States in the waters of the same 
inter-State river. Section 3 of the Inter-State 
Water Disputes Act, 1956, sub-clauses (a) and (b) 
reproduce substantially the provisions of section 
132 of the Government of India Act, 1935. The 
Taw governing the rights of the States in respect of 
the waters of inter-State rivers under the Constitu­
tion is therefore almost identical with the law 
under the provisions of the Government of India 
Act, 1935. Article 262 recognises the principle 
that no State can be pennitted to use the waters of 
inter-State river so as to cause prejudice to the inte­
rests of another riparian State or of a State in the 
river valley or of the inhabitants thereof. 

The main question for determination in this case 
is: what is the law or legal principle in the light 
of which it can be said that a State has taken legis­
lative or executive action which has affected or is 
likely to affect pre.iudicially the interests of another 
State or any of its inhabitants in the waters of an 
inter-State river. The same question arose before 
the Indus Commission which expressed the view 
that in the absence of an agreement between the 
parties. the rights of several States must be deter­
mined by applying the doctrine of "equitable appor­
tionment" and not the doctrine of sovereignty or 
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the doctrine of riparian rights. At page 10 of its 
report, the Indus Commission states:~ 

14. General principles ~·uggested for conside­
ration by parties.-With a view to saving time 
we propounded on the first day of the session 
certain general principles for distribution of the 
water of inter-Provincial rivers, which seemed to 
us to emerge from a study of the practice in 
otber countries and which we desired the parties 
to comment upon in due course. The statement 
which we made is quoted below:-

"Subject to correction in the light of what you 
may have to say, the following principles seem 
to emerge from the authorities:-

(!) The most satisfactory settlement of dis­
putes of this kind is by agreement, the 
parties adopting the same technical solu­
tion of each problem, as if they were a 
single community undivided by political 
or administrative frontiers. (Madrid. 
Rules of 1911 and Geneva Convention, 
1923, Articles 4 and 5). 

(2) If once there is such an agreement, that in 
itself furnishes the 'law' governing the 
rights of the several parties until a new 
agreement is concluded. (Judgment of 
the Permanent Court of International 
Justice, 1937, in the Meuse Dispute bet .. 
ween Holland and Belgium). 

(3) If there is no such agreement, the rights of 
the several Provinces and States must be 
determined by applying the rule of 'equit­
able apportionment', each unit getting a 
fair share of the water of the common 
river (American decisions). 

{4) In the general interests of the entire com· 
munity inhabiting dry, arid territories, 
priority may usually have to be given to 
an earlier irrigation project over a later 
one: 'priority of appropri·ation gives su­
periority of rights' (Wyoming v. Colora­
do, 259 U.S. 419, 459, 4701. 

The important issues before the Indus Commis­
sion were:-

l(a) What is the law governing the rights of 
the several Provinces and States connected 
in the present dispute with respect to the 
waters of the Indus and its tributaries? 

l(b) Haw far do the orders of the Government 
of Tndia annexed to and explained in their 
letter of March 30, 1937, themselves 
constitute the law by which the rights in 
question are to be determined? 
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The answer given to these issues by the Indus 
Commission was in the following terms:-

"Issue l(a): All parties have accepted the gene­
ral principles which we tentatively formulated 
on the first day after examining the practice in 
other parts of the world. It follows from them 
thal the rights o£ the several units concerned in 
this dispute must be dt!termined by. applying 
neither the doctrine of sovereignty, nor the doc­
trine of riparian rights, but the rule of 'equitable 
apportionment'_, each unit being entitled to a fair 
share of the waters of the Indus and its tributa­
ries. 

Issue l(b): The orders of the Government of 
India, dated March 30, 1937, proceeding, as 
they did for the most part, on the consent of 
the units concerned, must be regarded as having 
secured the most equitable apportionment then 
possible. If owing to material errors in the ori­
ginal data, or a material change in river condi­
tions, or other sufficient cause, those orders are 
now found to be inequitable, and if a more 
equitable arrangement can be discovered in pre­
sent circumstances, with due regard to the inter­
ests of all the units concerned, the original 
orders may properly be modified. This implies 
of course that a modification of the orders in 
one particular may necessitate consequential 
modifications in other particulars by way of re­
dressing the balance between the several units." 

The Indus Commission further enquired into 
the question as to when a State could be said to 
have taken legislative or executive action which 
was likely to "prejudicially affect" the interest of 
a neighbouring State or of its inhabitants. Para­
graph 30 of the report reads as follows:-

"Limits of permissible action: What then can 
it legitimately claim to do? And when can we 
say that it oversteps the limits of permissible 
action? Until we have found some law or prin­
ciple which would furnish an 'answer to these 
questions, we cannot determine the extent, if 
any, to which any proposed action "prejudicial­
ly affects" the interests of a neighbouring Pro­
vince or State; nor can we recommend to what 
extent that action should be permitted or res­
trained." 

The answer of the Indus Commission was that 
no State could use the water of an inter-State river 
so as to prejudicially affect another State or of its 
inhabitants, and the latter Slate was prejudicially, 
affected as a matter of law when it was deprived 
of its equitable share of waters of the inter-State 
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river on the application of "the doctrine of equit­
able apportionment". As we have already said 
the legal position under the Government of India 
Act, 1935, is substantially the same as under 
Article 262 of the Constitution read with the 1956 
Act except for the concept of the river valley and 
the procedural variation contained in section 4 of 
the Inter-State Water Disputes Act 1956. In other 
words, the theory underlying Article 262 of the 
Constitution and the Inter-State Water Disputes 
Act 1956 is the theory of equitable distribution of 
waters of an inter-State river between the riparian 
States or States in the inter-State river valley. As 
a necessary corollary of this proposition, it fol­
lows that the legislative or executive action of a 
State prejudicially affects the interests of another 
riparian State or a State in the river valley or its 
inhabitants, if such legislative or executive action 
injuriously affects the equitable apportionment 
of the waters to which the latter State is entitled. 

In the course of argument, Mr. Nariman on be­
half of Maharashtra and Mr. Thakore, Advocate 
General of Gujarat expressly said that the correct 
legal principle applicable in the present dispute is 
the doctrine of equitable apportionment as ,enuncia­
ted by the Indus Commission in p'aragraphs 14, 16, 
27 and 51 (Volume I of its Report). Mr. Chitale, ap­
pearing on behalf of Madhya Pradesh, also made an 
express concession to the same effect. Mr. Ashoke 
Sen for Rajasthan also stated that the doctrine of 
equitable apportionment is the correct doctrine to 
be applied but qualified his statement saying that 
non-riparian States were also entitled to apportion­
ment and therefore Rajasthan was entitled to ap­
portionment though it was not a riparian State. 

' 
We shall therefore proceed to consider the ques­

tion as to whether Rajasthan has a right to claim 
an equitable apportionment of the waters of the 
Narmada river. The contention of Mr. Ashoke Sen 
was that section 3 of the Inter-State Water Disputes 
Act 1956 conferred the right upon the Government 
of any State (including a non-riparian State) to 
make a complaint to the Central Government that 
the interests of that State or of it" inhabitants have 
been prejudicially affected by the executive action 
or legislation taken or passed by the other State. ln 
our opinion there is no warrant for this argument. 
The language of section 3 of the 1956 Act must be 
construed in the context of section 2(c) (i) which 
defines a "water dispute" to mean any dispute or 
difference between two or more State Governments 
with respect to the use. distribution and control of 
the waters of an inter-State river or river valley. 

Section 3 of the 1956 Act also provides that the 
complaint of the State Governmerit could be made 
only if the interests of the Slate or any of its inhabi­
tants thereof in the waters of the inter-State river or 
river valley have been prejudicially affected. The 
section further prescribes that such prejudicial 
affectation must be caused by any executive or le¥is­
lative action taken or passed or proposed to be 
taken or passed by the other State, Under entry 
17, List II of the Seventh Schedule of the Constitu­
tion read with Article 246 of the Constitution only 
the States through which the inter-State river flows 
have legislative jurisdiction in respect of its waters. 
Under Article 162 of the Constitution only riparian 
States have executive jurisdiction over the waters 
of an inter-State river. No such legislative or exe­
cutive jurisdiction is conferred by the Constitution 
on States through which the inter-State river does 
not flow. It follows that only riparian States are 
entitled to claim a share of the waters of inter-State 
river under the doctrine of equitable apportion­
ment.· The same principle is accepted in Article 
262 of the Constitution and in section 2(c)(i) of 
the 1956 Act, but it has been extended to a limited 
extent to cover a State situated in a river valley 
Which may not be a riparian State. We have al­
ready expressed the view thal the interest of the 
State in the waters of an inter-State river is pre­
judicially affected within the meaning of section 
3 of the 1956 Act if the State is deprived of its 
equitable share of the waters on the principle of 
"equitable apportionment". This view is in ac­
cordance with the interpretation of the Indus 
Commission on the analogous provisions of the 
Government of India Act, 1935. 

Referring to the Geneva Convention, the Indus 
Commission states in paragraph 27 of its report:-

" ......... Article 4 of the Convention provides 
that "if a Contracting State desires to carry out 
operations for the .development of hydraulic 
power which might cause prejudice to any other 
Contracting State, the States concerned shall 
enter into negotiations with a view to the con­
clusion of agreements which will allow such 
operation to be executed." Article ·5 provides 
that the technical solutions to be adopted in the 
agreements shaH be based exclusively upon 
considerations which might legitimately be 
taken into account in analogous cases of deve­
lopment in a single State, "without reference to 
any political frontier". If we may regard this 
Convention as typical, it would seem to be an 
intGrnationai recognition of the general principle 
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that inter-State rivers are for the general benefit 
of all the States through which they flow irres­
pective of political frontiers." 

Reviewing the American decisions, the Indus 
Commission observes in paragraph 51 as fol­
lows:-

"A third principle that has been advocated is 
that of "equitable apportionment", that is to say, 
that e·rery riparian State is entitled to a fair 
share vf the waters of an inter-State river. What 
is a fair share must depend on the circumstances 
of each case; but the river is for the common 
benefit of the whole commu~ity through whose 
territori?s it flows, even though those territories 
may be divided by political frontiers." 

We are, therefore, of the opinion that Rajasthan, 
not being a riparian State, is not entitled to make .1 

complaint under section 3 of the 1956 Act. 

This view is also consonant with the principle of 
international law and the principle of law adminis­
tered in a federation with respect to rights of 
States in inter-State rivers. In the International 
Commission nf the River Order Case st, the Per­
manent Cot:rt of International Justice referred to 
a community of interesl of riparian State and 
said that this community of interest" in a navigable 
river was really the basis of the common legal 
right. In the course of its judgment, the Perma­
nent Court stated: 

"When consideration is given to the manner in 
which States have regarded the concrete situa­
tions arising out of the fact that a single water­
way traverses or separates the territory of more 
than one State, and the possibility of fulfiling the 
requirements of justice and the considerations 
of utility which this fact places in relief, it is at 
once seen that a solution of the problem has been 
sought not in the idea of a right of passage in 
favour of upstream States, hut in that of a com­
munity of interest of riparian States. This com­
munity of interest .in a navigable river becomes 
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In an Italian case, the Court of Cassation simi­
larly stated the legal position-

" International law recognises the right on the 
part of every riparian State to -enjoy, as a parti­
cipant of a kind of partnership created by the 
river, all the advantages deriving from it for the 
purpose of securing the welfare and the economic 
and civil progress of the nation * * *. However, 
althocgh a State, in the exercise of its right of 
sovereignty, may subject public rivers to what­
ever regime it deems best, it cannot disregard 
the'international duty, derived from that princi­
ple, not to impede or to destroy, as a result of 
this regime, the opportunity of the other States 
to avail themselves of the flow of water for their 
own national needs." [Soc~~ties Energie Electri­
que Du Littroal Mediteraneen v. Compagnia 
Impresse Elettrich'! Liguri, (1938---40), Ann. 
Dig. 120. 121 (No. 47) Ct. of Sassation. Italy]. 

The sarrie principle is implicit in the decision ot 
the Supreme Court of the United States in Kansas 
v. colorado"". In the course of his opinion, Jus­
tice Brewer observed :-

"One. cardinal rule, underlying all the relations 
of the States to each other, is that of equality of 
right. Each State stands on the same level with 
all the rest. It can impose its own JegisJation on 
no one of the others and is bound to yield its 
own views to none. Yet, whenever, as in the 
case of Missouri v. Illinois, supra, the action of 
one State reaches, through the agency of natural 
law.1· (98) into the territory of another State, the 
question of the extent and the limitations of the 
rights of the two States becomes a matter of 
justiciable dispute between them, and this court 
is called upon to settle· that dispute in such ft 

way as will recognize the equal rights of both 
and at the same time establish justice between 
them." 

In COnnection v. Massachusetts 33 the Supreme 
Court of the United States stated: 

the basis of a common legal right, the essential '·'For the decision of suits between States, fede-
features of which are the perfect equality of all ral state and international Jaw is considered and 
riparian States in the user of the whole of the applied by this court as the exigencies of the 
course of the river and the exclusion of an)ll pre- particular case may require. The detennina-
ferential privilege of any one ·riparia_1_1 State 'in tion of the relative rights of contending States 
relation to the others." in respect of the use of streams flowing through 
---~--~=-------'-----~--'--------'-

31. P.C.I.J. Serial A, No. 23 (1929). 
32. 206 U.S. 46. 
33 2s2:u.s. 607, 
30 ~~ri--4 
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them does not depend upon the saine con­
siderations and is not governed by the same 
rules of law that are applied in such States 
for the solution of similar ql!estions of private 
right Kansas v. Colorado, 185 U.S. 125, )46, 
46'L. eo 838, 846, 22 S. Ct. 552. And, 
while the municipal law relating to like ques­
tions between individuals is to be taken into 
account, it is not to be deemed to have con­
trolling weight. As was shown in Kansas v. 
Colorado, 206 U.S. 46, 100,51 L. ed, 956,957, 
27 S. Ct. 655, such disputes are to be settled 
on the basis of equality of right." 

At page 608, the Supreme Court of the United 
States observed:-

"But this is not to say that there must be an 
equal division of the waters of an inter-State 
stream among the States through which it flows. 
It means that the principles of right and equity 
shall be applied having regard to the "equal level 
or plane on which all the States stand, in point 
of power and right, under our constitutional sys­
tem" and that, upon a consideration of the perti­
nent laws of the contending States and all other 
relevant facts, this court will determine what is 
an equitable apportionment of the use of such 
waters (Wyoming v. Colorado, 259 U.S. 419, 
465, 470, 66 L. ed. 999, !013, 1015, 42 S. Ct. 
552)." 

In a later case NEW JERSEY v. NEW 
YORK"\ the jurisprudential basis was summaris­
ed by Mr. Justice Holmes as follows:-

" A river is more than an amenity, it is a trea­
ture. It offers a necessity of life that must be ra­
tioned amonr: those who have power over it. 
New York has the physical power to cut off all 
the water within its jurisdiction. But clearly the 
exercise of srch a power to the destruction of 
the interest of lower States could not be tole­
rated. And on the other hand equally little New 
Jersey be permitted to require New York to 
give up its powers altogether a order that the 
river might come down to it undiminished. Both 
States have real and substantial interests in the 
River that must be reconciled as best they may 
be. The different traditions and practices in 
different parts of the country may lead to vary-" 
ing re~ults but the effort always is to secure an 
equitable apportionment without quibbling over 
formulas." 
---------------

34. 283 u.s. 336. 

The legal principle underlying all these decisions 
is that where a river flows between or through two 
or more States each State has a vital interest in the 
waters and neither State has an absolute right to 
the waters; on the contrary, in the exercise of its 
sovereignty each State must consider the needs of 
the neighbouring State. A basis of division must 
be evolved which takes into consideration the needs 
of each State usually accompanied by some com­
promise of interest by all. As pointed out by Ol­
mstead "this is the limited sovereignty principle 
which, underlies the concept of equitable utilisa­
tion". In International Water Law, the principle 
of Sovereignty of the single State was historically 
speaking the original principle. Bt.:t the principle 
was modified ·in course of time by the limited so­
vereignty principle-that is, that every State is res·· 
tricted in its right of dealing with the water courses 
wit~in its territory to the extent that such dealing 
is not likely to produce a detrimental reaction on 
another State. 

As Winiarski states ''Let us take the matter fur­
ther. If a river, whether or not navigable, traver­
ses or separates two or more States, each of the 
riparan States exercise sovereignty on the section 
of the river which is within its territory; but in using 
this section it must respect the rights of its neigh­
bours; it is one of the general principles of law 
elaborated by Roman jurists for the praedia vicina 
the receipt of which by international law wa!i 
equally entirely natural" (Winiarski-"Princi­
ples Generaux de droit fluvial" Recueil des Cours, 
III, p. 81). 

The same view is expressed in the Salsburg Reso· 
lution of the Institute of International Law 1961 in 
its Articles I and II as follows:~ 

"A11ticle I: The present rules and recommen­
dations apply to the use of waterS which are part 
of a river or of a watershed extending upon the 
territory of two or more States." 

"Article II: Every State has the right to make 
use of the waters flowing across or bordering it~ 
territory subject to the limitations imposed by 
international law and in particular tllose which 
result from the followin~ legal dispositions. 
That right is limited by the right of use by the 
other States concerned with the same river ·or 
watershed." __ .. _ ---

•, 
' 
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To the same effect.is the New York Resolution of 
the International Law Association (1958):-

"2. Agreed Principles of international Law: 

23 

(a) A system o-f rivers and lakes in a drainage 
basin should be treated as an integrated 
whole (and not piecemeal). 

(b) Except as otherwise provided by treaty or 
other instruments or customs binding 
upon the parties, each co-riparian State 
is entitled to a reasonable and equitable 
share in the beneficial uses of the waters 
of the drainage basin. What amounts 
to a reasonable and equitable share is a 
question to be determined in the light of 
all the relevant factors in each particu­
lar case." 

The Declaration Of ,Buenos Aires (1957) of the 
Inter-American Bar Association states the same 
principle :-

"1. The following general principles which 
form part of existing international law, are ap· 
plicable to every watercourse or system of rivers 
or lakes (non-maritime waters) which may tra­
verse or divide the territory of two or more States; 
such a system will be referred to hereinafter as 
a "System of International Waters". 

1. Every State having under its jurisdiction a 
part of a system of international waters, 
has the right to make use of the waters 
thereof in so far as such use does not 
affect adversely the equal right of the 
States having under their jurisdiction 
other parts of the system." 

2. States having under their jurisdiction a 
part of a system of international waters 
are under a duty, in the application of the 
principle of equality of rights, to recognise 
the right of the other States having juris­
diction over a part of the system to share 
the benefits of the system taking as the 
basis the right of each State to main­
tenance of the status of its existing bene­
ficial uses and to enjoy, according to the 
relative needs of the respective States, 
the benefits of future developments. In 
cases where agreement cannot be reached 
the States should submit their differences 
to an international court or an arbitral 
commission." 

35. 79 Stat. 244. 

Article 17 of the HelSinki Rules 1966 alSO indi­
cates that only riparian States are entitled to share 
in the equitable distribution of the waters of inter­
national river. Article 17 provides that a ripan<Ht 
State may grant rights of navigation to non-ripa­
rian Slates on rivers or lakes withln its territ01y. 
The commentary of the l.L.A. Committee of the 
Helsinki Conference states: 

"The extent of the right of a riparian State to 
an equitable utilization of the waters of a river 
or lake is not enlarged by its grant of a right of 
navigation within its territory to a non-riparian 
State. 

Illustration: 

State A, a riparian State, permits vessels of 
State B, a non-riparian, to navigate with­
in its territory on an international river. 
State C, a co-riparian which previously 
has not used the waters, seek to initiate 
a use for irrigation and meets with 
State A to agree on an equitable utiliza­
tion. State A takes the position that the 
use by State B for navigalion be deemed 
a relevant factor in State A's favour in 
determining the rights of the co-ripari­
ans. The argument will fail. Only the 
uses of the riparian States are relevant 
in determining an equitable utiiization. '' 

In the course of his argument, the Attorney 
General referred to the concept of trans-basin dJver_ 
sion from areas where waters are available to areas 
where they are scarce. He cited for example the 
transfer of Colorado waters to Los Angeles, diver­
sion of water from Kootney River to Frazer River 
by the construction of a dam and the Colorado­
Big Thomson Project, constructed by the U.S. 
Bureau of Reclamation and supplying Denver and 
the eastern slopes with the waters of the Cblorado 
river. The Attorney General said that the modern 
trend was towards large-scale water grid systems, 
wh:ch, by drawing t:pon various water sources, in­
cluding surface and ground water, might provide 
an inter-basin system of water supply. 

It is true that there is a trend towards regional or 
national development in the United States. The 
1965 Federal Water Resources Planning Act"u was 
a major step in the direction of regional develop­
ment. The Act created a Water Resources Coun­
cil to maintain a continuing study of the relation 
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of regionai or river basin plans and programmes to 
the requirements of large regions of the nation. It 
also empowered the President to establish river 
basin commission to plan the development of the 
water resources of a river or a group of rivers in an 
area. An example of the current thought in the 
United States on this matter may be tuken from 
the Report of the Senate Committee on Interior 
and Insular Affairs on Section 20 of this AcF". 

"The United States has developed to such an 
,extent that water problems and specifi:;:; water 
programmes proposed to solve these problems 
have social, political, economic and ecological 
ramifications that affect the entire Nation anrl 
not just the immediate area or region 'in which a 
problem or project is located. The total impact 
on the country of water programmes may vary 
greatly, depending on the choice made from al­
ternative solutions. The committee recognizes 
that the problem of water is national in charac­
ter; that proper solutions must be developed with 
full attention to the entire range alternatives and 
the ultimate consequences of proposed project. 
......... "Bill S. 2) would establish a National 

Constitution to be amended, and entry 56 shouid 
be expanded so as to include "control, apportion­
ment and use of waters of all inter-State rivers 
which are declared by Parliament by law to be 
expedient in the public interest." We refrain how 
ever from expressing any opinion on this point. 

The Attorney General referred to the directives 
of the Planning Commission for development of 
irrigation and power in the First Five Year Plan. 
It was pointed out that all the major rivers of India 
which run throUgh more than one State should be 
utilized to the best possible advantage in the tracts 
commanded irrespective of provincial or State 
boundaries. All irrigation projects are to be plan­
ned for the optimum development keeping in view 
the overall benefits of the country as a whole and 
not to be restricted for use within the States through 
which such rivers flow. Jn its letter dated 2nd Oc­
tober .1958, the Planning Commission said: 

"For achievement of optimum benefits river 
basin development schemes of different States 
have to be closely co-ordinated. Water stored in 
reservoirs of one State may be used with advan­
tage in adjoining States. In certain cases it mav 

Water Commission" to assess one major water b f 1 d -c t1se u to ivcrt waters from one river basin 
problems and develop guidelines for the mosl 

to another for the benefit of a region as a whole. 
effective usc of a madable water resources." 

In this connection cooperation among States 
In our opinion. the contention of the Onion ot will be essential for investigation, allocataion of 

India is not really to the point. The question for waters and sharing of cost." 
decision of the Tribunal is not whether trans-basin 
transfer of waters is desirable from the socio-econo- The Attorney General stated that the approach 
mic point of view but whether under the Constitu- of the Government of India had been to promote 
tion of India and on a proper interpretation of the the national interest transcending basin and State 
1956 Act, the State through whose territory an in- boundaries. Reference was ulso made in this can-
ter-State river does not flow is entitled in law to a nection to the speech of Shri Hafiz Mohd. Ibrahim. 
share in the equitable distribution of its waters. Union Minister for Irrigation & Power before Par-
The qt:estion is not what is desirable but What is liament on 23rd March 1963 that the "main guiding 
possible to be done within the present constitutional principle has been the interest of the region keeping 
framework. As we have already indicated, the in view generaiiy the requirements of the scarcity 
correct legal principle applicable in the present areas and backward areas and a balanced and in-
dispute is the Doctrine of Equitable Apportion- tegrated development of the region as a whole in 
ment us between riparian States or between States the overall interest of the country." 

located in the inter-State river basin. It was But it is obvious that neither the directive of the 
stated for Maharshtra that Parliament could change Plunning Commission nor the statement of the 
the existing Ia,w and enact another law in exercise Union Minister can be taken as an interpretation of 
of its authority under item 56 of List I of Seventh t?e existing Jaw. It may perhaps be open to Par-
Schedule directing apportionment of the waters ot hamen~ to enact a Jaw in exercise of its authority 
the Narmada river not only between the riparian under Jtcm 56 of List 1 of the Seventh Schedule 
States of Gujamt. Madhya Prudesh and Maha- not only apportioning the wuters of the Narmada 
rashtra but also to give a share to Rujasthan. But river between the riparian States of Gujarat, Mad-
it is open to argument whether the scope of the hya P~adesh and Maharashtra but also give a share 
present entry 56 of List f is sufficient for the pur" to RaJasthan. The Constitution may also perhups 
pose~crhaps it would be necessary for the be amended so as to expand the scope of entry 56 of 

36. (1967), 90th Cong., 1st Scss., Report No. 25, Calendar No. 28 (p. 2) 
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Llst i so as to Include apportionment, control and 
use of waters of all inter-State rivers which are de­
clared by Parliament by law to be expedient in 
public interest. If the Constitution is so amended 
and the appropriate Jaw is enacted by Parliament, 
the rights and interests of the riparian States of 
Narmada under item 17 of List U would be super­
Seded and the law enacted by Parliament would. 
prevail. But unless and until such a law is enacted 
by Parliament, the dispute has to be determined 
under the law as it stands at present in the manner 
we have already indicated. 

We pass on to consider the argument of Mr. 
Ashoke Sen that the effect of entry 17 of List li is 
only to give legislative jurisdiction and not proprie­
tary rights to the States concerned over the water:­
of inter-State rivers. Reference was made in this 
connection to Articles 294 and 295 of the Constitu­
tion and the corresponding provisions of the Gov­
ernment of India Act, 1935, namely, sections 172 
and 173. Tt is true that there is a broad distinction 
between proprietary rights and legislative jurisdic­
tion and the fact that such jurisdiction in respect of 
a particular subject matter is conferred on the State 
legislature affords no evidence thnt any prop-rietary 
rights with respC{;t to it is transferred to the State 
concerned. There is no presumption that because 
legislative jurisdiction in respect of entry 17 List 
ti is vested in the State legislature, proprietary right 
in respect of the subject matter of that entry is also 
transferred to it. The principle is borne out by the 
decision of the Judicial Committee in ATTORNEY 
GENERAL FOR THE DOMINION OF CANA­
DA v. ATTORNEYS GENERAL FOR THE 
PROVINCES OF ONTARIO, QUEBEC AND 
NOVO SCOTIA"' in which the Judicial Commit­
tee pointed out that section 91 of the British North 
America Act, 1867, did not convey to the Dominion 
any proprietary rights with regard to fisheries and 
fishing rights although the legislative jurisdiction 
conferred by that section enable it to affect those 
rights to an unlimited extent short of transferrin,~; 
th~m to others. Mr. Ashoke Sen pressed the argu­
ment that Narmada river was admittedly not a navi­
gable river and the waters thereof cannot belong to 
any riparian State unless that State is the proprietor 
of the· land abutting on the river on both sides. lt . 
was said that no river would belong to the State 
unless it was a river which from the source to the 
sea was within Government land or unless the river 
was tidal and navigable. In-support of this pro· 

37. 1898 Appeal Case~ 700. 
38. 59 Indian Appeals 56. 
39. Halsbury Laws of England 3rd ed. Vol. 59, p. 506. 

position, reliance was placed on the decision of the 
Judicial Committee in Secretary of State for India 
v. Subbarayudu.'s ' 

lt was contended that running Water at common 
law. though many people have the right to take and 
!JSC it. belongs in a river to no one. Flowing water 
cannot be the subject of property capable of being 
the subject matter of a grant. Flowing water is 
really publici juris in the sense that it is public or 
common to all who have a right of access theret0.39 

The argument is not, however, of much assistance 
to Rajasthan. Assuming in favour of Rajasthan 
that flowing waters cannot be the subject matter ot 
property right, still legislation from 1873 onwards 
shows that the right to use and control waters for 
irrigation had been 'vested in the Central.Govern­
mcnt and after the COJ!lmencement of the Govern­
ment of India Act 1935 in the Provincial Govern­
ments and after the ConstitUtion in the State Gov. 
ernments. The preamble of Northern India Canal 
& Drainage Act 1873 (8 of .1873) states: 

"Whereas, throughout the territories to which 
this Act extends, the State Government is entitl­
ed to usc and control for public purposes the 
water of <J.Il rivers aild steams flowing in natu_ 
ral channels and of all lakes and other natural 
collections of still water; and whereas it is ex­
pedient to amend the law relating to irrigation, 
navigation and drainage in the said territories". 

Section 5 of the Act provides : 

"Whenever it appears expedient to the State 
Government that the water of any river or stream 
flowing in a natural channel, or of any lake or 
other natural collection of still water, should be 
applied or used by (the State Government) for 
the purpose of any existing or projected canal 
or drainage-work; the State Government may by 
notification in the Official Gazette; declare that 
the said water will be so applied or used after a 
day to be named in the said · notification not 
being earlier than three months from the date 
thereof." 

By the Adaptation of Indian Laws Order 1937. 
the words "Provincial Government" were substitut­
ed for the word "the Government". Again by the 
Adaptation of Laws Order 1950, the words "State 



doverrtment'; were substituted for the words "Pro­
vincial Government". Section 5 of the Bombay 
Irrigation Act, 1879, is similar in effect:-

Notification when water supply to be applied 
for purpose of Canal.-Whenever it appears 
expedient to (the State Government) that the 
water of any river or stream flowing in a natu­
ral channel, or o£ any lake or any other natural 
collection of still water, should be applied or used 
by the (Slate Government) for the pcrpose of any 
existing or projected canal, the (State Govern­
ment) may, by notification in the Official Gazette, 
declare that the said water will be so applied or 
used. after a day to be named in the said noti­
fication, not being earlier than three months {rom 
the date thereof.'' 

This Act applies to Gujarat after the reorganisa­
tion of the State of Bombay. Madhya Pradesh lrri· 
gation Act 1931 (M.P. Act 14 of 1931) contain a 
similar provision. Rajasthan irrigation & Drainage 
Act 1954 (Rajasthan Act 21 of 1954) also shows 
that Rajasthan has legislated to control and use 
the waters of all rivers and streams flowing in that 
State. Section 2 of the Indian Easements Act, 1882, 
expre.ss1y .saves from lhe operation of the Act any 
right of the Government to regulate the collection, 
relention and distribution of the waters of rivers 
and streams flowing in natural channels. Section 
.<.(a) of the Indian Easements Act. .1882 stal·.;~ 

"2. Nothing herein contained shall be deem:::! 
to affect any law not hereby expressly repealed; 
or to derogate from-

(a) any right of the Government to regulate the 
collection, retention and distribution of 
the waters of rivers and streams flowing in 
natural channels and of natural lakes and 
ponds, or of the water flowing, collected, 
retained or distributed in o~ by any chan­
nel or other work constructed at the public 
expense for irrigation;" 

By the Adaptation of Laws Order 1950, the word 
"Government" was substituted for the word 
"Crown" in this sub-section. As pointed out by 
Varadachari J. the State posesses sovereign right 
in Indian Law to control and regulate the supply 

ot water in all public and natural streamS sO as to 
utilise it to the best interests of the people.4

'' 

Even assuming that the flowing waters of Narmada 
cannot be t~e subject matter of proprietary right, 
still the riparian States have legislative and execu­
tive jurisdiction under entry 17 of List II read with 
Article 162 of the Constitution with regard to the 
use and control-of the waters of Narmada river for 
public purpose. It follows therefore that the ripa­
rian States of Gujarat, Madhya Pradesh and 
Maharashtra have a legal right to claim apportion· 
ment of Narmada wa!ers. Rajasthan has no such 
legislative or executive jurisdiction over Narmada 
river waters and has therefore no legal claim for an 
apportionment of the waters of river Narmada. It 
follows that Rajasthan has no locus standi to make 
a complaint t:nder section 3 of the 1956 Act. 

The ·alternative argument of Mr. Ashoke Sen is 
that even if flowing waters could be subject matter 
of property right, the vesting of such rights as re­
gards inter-Provincial rivers like Narmada was in 
the Crown under section 173(1)(a) and (b) of the 
Government of India Act, 1935. It was stated 
that the vesting in the Crown was for the purpose 
of the Government of India and for the purpose 
of exercise of the functions of the Crown in its re­
lation with the Princely States and not for the pur­
pose of the Government of any Province. The 
argument wns based on the assumption that proper­
ty right could be held in flowing waters by the 
Crown. ,We are doubtful whether this assump· 
t\on has any justification in law. In the Institutes 
of Justinian it is declared concerning things. They 
arc lhe property of someone or no one.41 As fur­
ther expressed in the Institutes, "By natural law 
these things are common to all viz., AIR, running 
water, the sea and as a consequence the shores of 
the sea."4 ~ Commenting on this Vinnius says: 
"Things common are such because, while by 
nature being things everyone has use for, they 
have not, as yet come into the ownership or control 
of anyone." 1

·' That is they are the property of 
no one within the first quotation from the Institu- . 
tes. 

This classification of running water with what 
has been· called "the negative community", such as 

40. Secretary of Stale v. NageSI';ara lyer, A.I.R. 1936 Madras 923 lyer. 
41. "Vel in noStro patrimonio vel extra nostrum patrimonium". As translated in Lux v. Haggin, 69 CUI. 315, 10 Pac. 674. 
42. "Et quidcm nlltunlli jure, communia sunt ominium h<ICC : aer ct aqua profiuens. ct. murc, et per hoc, littora maris." Institutes 

of Justinian. lib., 2, tit. I sec. I Mr. Ware (Wares Roman Water f....aw) gives chiefly the Pandccts or Oigest,and docs not give this 
pasMge in the ln~titutcs. 

43. "Communiu sunt quca a n:1tura ad omnium usu111 prodita, in nullius adhuc ditincm uut dominium pcrvcncrunt". Quoted in 
Muson v. Hill, 5 Bam. & Ado!, 1,110 Eng. Reprint, 692. 



• 

27 

the air, runs through the civil law authorities. 
Pother's exposition of it is as follows: H 

"The first of mankind had in commo-n all these 
things which God had given to' the human race. 
This community was not a positive community 
of interest, like that which exists between seve­
ral persons who have the owllership of a thing 
in which each has his particular portion. It was 
a community whi_ch, those who have written on 
this subject, have called a negative community, 
which resulted from the fact that those things 
which were common to all belonged no more to 
one than to the others." (Then, after saying th·at 
in the course of time men divided up among 
themselves almost all things, and most things 
have passed out of the negative community and 
become recognised as private property, pro­
ceeds:) Some things, however, did not enter into 
this division, and remain, therefore, to this day 
in the condition of the ancient and negative com­
munity. These things are those which the juris­
consults called res-communes. Marcien refers 
to several kinds-the air. the water which runs 
in the rivers, the sea and its shores ............ As 
regards wild animals fera'!naturae, they have re­
mained in the ancient state of the negative com­
munity."' All these things, which remained in 
the ancient state of the negative community, are 
called things common because subiect to becom-

~ . 
ing the property of anyone who takes of them. 
They are also called res nullius becaUse no one 
owns them while in this state, and cannot own 
them but by getting them into his possession. 
These are the things which, belonging to no one 
to the extent that they have remained in the nega­
tive community, are susceptible of being held by 
right of nossession.''46 (Wiel-Water Rights in 
the Western Sta"tes, Vol. I, page 2). 

The Civil Law Principle that running water was 
in the "negative community" passed iOta English 
Common Law, in Embrey v. Own'7 Parke B ob­
served : 

"The right to have the stream to flow in its 
natural state without diminution or alteration is 
·- -- -----------· 
44. Pothier. Traite du Droit rle Propricte. No. 21. 

an incident to the property in the land through 
which it passes; but flowing water is publici juris, 
not in the sense that it is a bonum vacans !o 
which the first occupant may acquire an exclu­
sive right, but that it is public and common in 
this sense only, that all may reasonably use it who 
have a right of access to it, that none can have 
any property in the water itself, except in the 
particular portion which he may choose to abs­
tract from the stream and take into his posses­
sion, and that during the time of his possession 
only ..... But each proprietor of the adjacent land 
has the right to the usufruct of the stream which 
flows through it." 

In Tracy v. Becker48 the New Court of Ap­
peals made a similar statement of the law. "The 
right to property in ·the water is usufructary. It is 
not an ownership in the fluid as such, but the right 
to its flow for the various lawful uses to which it 
may be subjected." However, the concept of water 
right has not been fully analysed and it seems to us 
that it was described in that case as a usufructuary 
right merely as an illustration of the limited charac-· 
ter of the ·right. Doubts also exist as to whether 
it is real or personal property since under the rea­
sonable use theory, it can be separated from the 
land. A Montana Court defined it as personal pro· 
perty when interpreting the meaning of the word 
"property" under the Montana Code of 189549. 
In France the regime of water is placed in the Civil 
Code in the chapter dealing with servitudes, ·and in 
Article 637, a servitude is defined as a charge im­
posed on land for the use and benefit of other land 
belonging to somebody. But in a riparian right. 
there is no subservient land. An equally serious 
difficulty arises when a riparian right is likened to 
a usufruct. Article 578 describes it as the right to 
enjoy things of which another has ownership as the 
owner himself. but subject to the "charge of preserv­
ing the substance of things. We shall however as­
sume in favour of Rajasthan that the use and con­
trol of waters of inter-State rivers is property falling 
within section 173 of the Government of India Act, 
1935. Even so we are unable to accept the argu­
ment of Mr. Ashoke Sen that such property was 
held after 1935 by the Crown exclusively for the 

45. Jhus far. the tran~lation j, that viven in Gecrb. Connecticut, 161 U.S. 525, 16 Sup. Ct. ReP. 600,40 J. Ed. 793. 
46. Toute~ ces ehoses, qui sont, dcmurrecs dans 1' ancien eta!_ de cnmmunautc n;gative. sont anoe\lre~ re~ communes, par rapport 

au dro1t oue chacun a des en emoarer. Elles ~ont aus~1 anpellees reg nullm~. parce rm'aucun n'enala propriete. tan! qu'elles 
demeu~ent en cet eta!, ct ne peut 1' acqt~erir qu_'en s'en cmpa_r~nt. C? ~ont.c.e~ cho~t:~ qr.d; n'al?narticnnent a ner~onnc, en tant qu'elles 
sont re .tees dan~ Ia communaute negatiVe,_ qu1 sont susceptJbles d 1 acqu1S1t~on qcuse fa1t a t1tre d' occupation", 

47. 1851 6 Exch. 353. 
48. 212 N.Y. 488. 
49. Hrlene, Water Works, v. ScttlFs 37 Mont. 237 95 P.A. 838. 
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purposes of the Government of India and for the 
Princely States. The reason is that under entry 19 
of List II the Provinces had capacity to legislate as 
regards "water supply, that is to say, water sup­
plies irrigation and canals, water storage and water 
power" and such a capacity to legislate was indi­
cative of the purpose for which the property was 
held by the Crown under s. 173 of the Government 
ot India Act, 1935. · 

In Re. The Allocation of Lands and BUilding~· in 
a Chief Commissioner's Province"", the Federal 
Court relied upon the capacity to legislate as dis­
closed by the entries in the legislative lists as indi­
cafve of the purpose for which the particular item 
of property was to be held by the Crown. At 
page 30 of the Report, Sir Maurice Gwyer, C.J. 
stated:-

"That part of the canal which was, immedia­
tely before the commencement of the Act, still 
used for irrigation purposes in the Province of 
Delhi must, we think, be held to have been used 
at that date for purposes which thereafter be­
came Central Government purposes, since irriga­
tion and canals are a Provincial subject, and 
the Central Government has all the powers of a 
Province in the centrally administered areas [ss 
8(i)(a) and 100(4)]. lt seems an irrelevant 'consi_ 
deration that the Central Government may have 
found it convenient to request or permit the 
Punjab Government to continue to administer so 
much of the canal as, after the sepanition of the 
Province of Delhi, was situate in that Province; 
and it seems equally irrelevant that the canal 
forms part of the Punjab irrigation system and 
that the water in it comes from the Punjab." 

We are, therefore, unable to accept the submis-
sion of Mr. Ashoke Sen on this aspect of the case. 

It was also argued by Mr. Ashoke Sen that the 
constitutional position regarding water supplies was 
the same after passing of the Government of India 
Act, 1935 as it was before the passing of that Act. 
Item 7< of Part II of Schedule I of the Devolution 
Rules, 1920, reads as: 

Item 41 of Part I of Schedule I was: "Legis­
lation in regard to any provincial subject, in so 
far as such subject is in Part II of lhis schedule 
stated to be subject to legislation by the Indian 
legislature, and any powers relating to such 
subject reserved by legislation to the Governor­
General in Council." 

Under the Devolution Rules, therefore, the Cent­
ral Government could pass legislation with regard 
to water supplies in maUers of inter-Provincial 
concern, e.g., in the case of inter-Provincial rivers. 
But the constitutional position was radically chang­
ed with the passing of the Government of India 
Act, 1935. Under item 19 of List Il of the Seventh 
Schedule to that Act read with section 49(2) of that 
Act, each Province had both legislative and execu­
tive jurisdiction in respect of waters of inter-Pro­
vincial rivers subject to the restrictions imposed by 
sections 130 to 134 of that Act. The language of 
item 19 of List II of the Government of India Act, 
1935 is materially different from that of item 7 of 
.Part li and item 41 of Part I of Schedule I of the 
Devolution Rules. The general presumption is that 
a change of wording by the legislative authority 
denotes a change of meaning and ideas. No good 
reason is suggested by Mr. Ashoke Sen why the 
same meaning should be assigned to item 19 of List 
11 of the 1935 Act as it was to item 7 of Part II of 
the Devolution Rules in spite of the deliberate 
change and contrast of language. It is therefore 
not possible to accept the argument of Mr. Ashoke 
Sen that the constitutional position in ree:ard to 
water supplies continued to be the same after the 
passing of th_e Government of India Act, 1935. 

We shall next deal with the a~gument of Mr. 
Ashoke Sen that there is-a long course of Indian 
history and practice that the distribution of·inter­
State river waters should be in the best interests 
o(the pul::'ic at large irrespective of Provincial or 
State boundaries. For instance, the Order of the 
Secretary of State of 1865 directed:-

" ...... the only project which should be enter-
tained by the Government of India is the best 
that can be devised irrespective of the territorial 
b~undaries of the British and foreign States, in 

"Water supplies, irrigation and canals, drain- the benefits of which the Native States should bt:: 
age and embankments, water storage and water allowed to participate on like terms with our own 
power; s?bject to legislation by the Indian legis- subject." (Quoted in printed Completion Re-
lature w1th regard to matters of inter-Provincial port of the Sirhind Canal). 

concern or affecting the relations of a province It was contended that the principle laid down by 
with any other territory." th s t f 

-------------.. e ecre ary .':.... S~t_e_w_~~ntamount to a piece of 
50. (1943) F.C.R. 20. 
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legislation. We are unable to agree .. The decision 
of the Secretary of State was given in connection 
with the Sirhind Canal Project which related both 
to British India and Native States (over which the 
Crown exercised paramount power). The extrac,ts 
of Maharashtra Volume II pages 482 to 491 show 
that Captain Baker first drafted a project for irri­
gating Patiala alone. Col. Dias thereafter devised 
a comprehensive project for irrigating British 
India and the Native States of Patiala, Nabha, 
Jind etc. In 1868 the general approval of the pro­
ject was obtained from the Secretary of State. In 
1873, an agreeinent was reached between the British 
Government 'and the Governments of Patiala, 
Nabha and Jind States. The poli~y dedsions of 
the Government of India taken in 1866 were that 
( 1 ) irrigation projects should be constructed by 
the State through its own agency and not through 
private irrigation companies; (2) irrigation.projects 
s}i<>uld be financed by public loans raised for the 
purpose and (3) political boundaries between 
British India and Native States would not be allow­
ed to come in the way as Native States were to be 
allowed to participate on like terms with British 
subjects. The right of participation· included a 
very important ingredient, viz., sharing of cost. 

Mr. Ashoke Sen then referred to the Conference 
of 1918 between the representatives of British 
Indian Province of Punjab and the Native States of 
Bahawalpur and Bikaner regarding distribution of 
Sutlej waters. The following principle was laid 
down by Sir Oaude Hill, Chainnan of the meet­
ing:~ 

"In considering the method of disposing of 
the waters made available for irrigation by the 
Sutlej Valley Project, the general principle is re­
cognised that these waters should, be distributed 
in the best interests of the public at large, irres­
pective of Provincial or State boundaries, subject 
always to the proviso that established riglits are 
fully safeguarded or compensated for, and that 
full and prior recognition is given to the claims 
of riparian owners, and that their rights- in the 
existing supplies or in any supplies which may 
hereafter be made available in the Sutlej river 
below the junction of the Beas and Upper Sutlej 
are fully investigated and are limited only by 
the economic factor." [Quoted in Bikaner's brief 
printed in Report of the Indus (Anderson) Com­
mittee, Vol. II, p. 60, ( 1935)1. 

Mr. Ashoke Sen laid much stress on Despatch of 
the Secretary of State of 1865 and the principle laid 

51. (1971) 1 Supreme Court Cases 85. 

30 M. of Agri-5. 

down by Sir Claude Hill. It ·is however manifest 
that the decisions of the Secretary of State in 186.5 
and of Sir Claude Hill in 1918 were both political 
in character, and were made in exercise of the Para­
mount Power. Indeed Sir Claude Hill stated at the 
Conference that "as between Bahawalpur State and 
British Government, the question was really a poli­
tical one in which the Paramount Power was not 
only the natural judge of the case but was also the 
sole owner of the gift solicited; that any concession 
given was a matter of grace and involved the 
British Government giving up rights to which it was 
entitled from whatever aspect the case might be 
viewed." It follows, therefore, that the decisions 
of the Secretary of State for India in 1865 and of 
Sir Claude Hill in 1918 cannot be equated with any 
legislative practice or any legal principle. In the 
Privy Purses case51 the Supreme Court observed 
that paramountcy had no legal origin and had no 
fixed concept and its dimensions depended upon 
what in given circumstances the British Govern~ 
ment thought expedient. In the course of his 
judgement, Hidayatullah, C. J. characterised the 
concept of paramountcy as the very anti-thesis of 
law. 

Mr. Ashoke Sen also strongly relied upon the 
report of the Anderson Committee set up in l 935. 
The Committee was constituted of eight experts, six 
of whom wefe nominated by the interested units 
(name~y, Bombay including Sind, th"e Punjab, 
North-West Frontier Province, Bahawalpur, Bika­
ner and Khairpur) and the remaining two ii_JcTuding 
the Chairman were nominated by the Government 
of India. The Committee's terms of reference 
were---

"1. The extent to which additional supplies of 
water are actually required for (a) the Khairpur 
State; (b) the Bahawalpur State; (c) the Haveli 
Project. 

II. The possibility of finding such supplies 
without detriment to the parties interested in the 
waters of the Indus and its tributaries,_ and th~ 
effect upon the existing or prospective rights of 
those parties of any fresh withdrawals, the autho­
rization of which the Committee may recom­
mend." 

In para 38 of its Report, the Anderson Commit­
tee states that : 

'"an endeavour has been made to act accord­
ing to the genera 1 direction of the Secretary of 
State, namely, that in allocating water, the 

' . 

-



greatest good to the greatest number must be 
sought without reference to political boundaries.'' 

It is not possible to accept the argument of Raj· 
asthan that the Committee was ·thereby enunciating 
any legal principle. For the Committee W'as not 
a statutory Committee. The object of the Com­
mittee was to arrive at n compromise and the re­
commendations of the Committee actually proceed­
ed upon an agreement between all the party States: 
The report gave more water at Ferozcpur to Bika­
ner by redistribution of the supplies in the Gharra 
reach of the Sutlej; just as it gave more water to 
Bahawalpur at Panjnad by waiving the restriction 
imposed by clause 4D of the Tripartite Agreement 
of 1920 between Punjab, Bahawalpur ·and Bikaner. 

Under the 1920 Tripartite Agreement relating to 
the Sutlej Valley Project the water available at the 
four weirs on the Sutlej~at Ferozepur, Sulemanke, 
Islam and Panjnad-was distributed to various 
perennial and non-perennial camals, to tmcts in the 
P~njab Province and in Bikaner and BahUwalpur 
States. The supplies in the Oharra reach of the 
Sutlej upto Islam weir were shared by Punjab, 
Bahawalpur and Bikaner, Bikaner only 
from the· top-most weir at Ferozepur. The 
Panjnad weir, below the confluence of the 
Sutlej and the Chenab allowed the Bahawal­
pur State to participate in supplies in the Chenab 
as well as in the surplus waters of the Oharra reach 
of the Sutlej. The Bahawalpur Canals taking off 
at the Panjnad weir were, however, restricted in 
their withdrawals from the Chenab by Clause 
4.D.2 of the 1920 Tripartite Agreement which 
stated as follows:-

"For the perennial and non-perennial Canals 
in Bahawaipur from the Panjnad, the mean 
draw-ofi in each crop shall be maintained at the" 
same fraction of their authorised maximum ca· 
pacity in cusecs as that Of the British Canals 
from the Gharra." 

The Anderson Committee found: (i) In the 
case of the Oharra reach of the Sutlej that it 
wa!'! only necessary to arrive at a fair redistribu· 
tion of su~plies avail~ble. In the early Kharif, 
the perenmal canals m the Gharra reach which 
included Bikaner were given preference to the 
~:t.ent of .26 per ce~t of the revised canal capa. 
crlles, whtch were mcreased in favour of Bika­
ner by a reduction of Bahawalpur, having re­
gard to the reduced area in the Bahawalpur 
State to be irrigated from the Gharra reach. 

(ii) On the other hand, the restriction impos­
ed on Bahawalpur under Clause 4.0.2 was re-
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commended to be withdrawn and rpe Panjnad 
canal to be allowed to draw off any water arriv­
ing at Panjnad Weir upto its authorised mean 
monthly and maximum withdrawals. 

(iii) The Haveli Project and the Panjnad ca· 
nals were recommenaed to have priority upto 
their authorised withdrawals during any periods 
of shortages in the Indus, and the Haveli Canals 
to be allowed to draw of any water upto autho· 
rised withdrawals above their offtake at Trimmu. 

(iv) Sind had claimed that the discharges al­
lowed to the Sukkur Barrage Canals were not 
the maximum withdrawals but withdrawals in 
excess of the.<.e figures could be drawn provided 
no prescriptive rights to such excesses were 
claimed at a later date. While increasing the 
authorised withdrawals for the British-Sind Ca­
nals for the month of October, the Anderson 
Committee regarded the authorised withdrawal5 
as the maximum withdrawals which could be 
utilised at any time in the month concerned. 

(v) For Khairpur State, the Anderson Com· 
mittee accepted that the irrigation should ·be on 
a perennial basis and approved of the mean 
monthly withdrawals for the Khairpur Canals. 

(vi) Mean and Maximum withdrawals were 
authorised for the new Thai and Paharpur Pro· 
jects which were recommended to share with the 
Sukkur Barrage Canals the supplies during 
shortages on the basis of the authorised maxi­
mum wihdrawals. 

Mr. Ashoke Sen referred to Paragraph 42 of the 
Anderson Committee Report and said that the prin­
ciple laid down by that Committee was that the 
distribution of water must be on the basis of cultu. 
rable irrigable are~. The argument was that Raj­
asthan was located in the irrigable command of 
Narmada river and was, therefore, entitled to a 
share of its waters. The argument is however 
based on the assumption that the canal from Nar­
mada river would be located at Navagam and it 
would take off from Navagam Darn at FSL 300. 
The expression "command area" is not used with 
reference to the waters of any river, but is always 
referable t? the area commanded as served by 
canal. It IS not therefore conceivable to speak of 
the cuiturable command area as such for Narmada 
River, but there can be a culturable command area 
of the canal taking off at any particular point from 
the river. The total cuJturable command area in 
sue~ a case would depend upon the nature of the 
proJect proposed and the height of the proposed 
canal. According to Rajasthan's complaint dated 



20th September 1969, paragraphs 18 and 19, the 
command area of Navagam Canal would include an 
area of 1.80 lakh acres in Rajasthan, if the Nava­
gam Canal is built as FSL 300 and not otherwise. 
What the Anderson Committee was referring to in 
paragraph_ 42 of the report was the culturable irrig­
able command from the named canals which were 
already in existence. It is evident that what the 
Anderson Committee set out in paragraph 42 of 
the Report was not the principle of apportionmcr.! 
of waters, but the basis for distribution of waters for 
irrigation projects to be prepared in future. We 
are unable to hold that a non-statutory committee 
like the Anderson Committee proceeded to lay 
down any legal principle for the apportionment of 
waters. Nor are we able to discern from the Re­
port of the Committee any such principle of univer­
sal application. We are, therefore, unable to ac­
cept the argument of Mr. Ashoke Sen that any prin­
ciple was laid down in paragraph 42 of the Ander­
son Committee Report which has relevance to the 
question presented for.determination in the present 
case. 

W c should also add that there is no factual foun­
dation for this argument, in the pleadings of Rajas­
than. Despite the care with which we were taken 
through the pleadings we have searched in vain for 
<t definite and specific averment that any part o[ 
Rajasthan was in the culturable command or irrig­
able area of the Narmada river or that Rajasthan 
was entitled to a share in the Narmada waters on 
that basis. In Rajasthan'S Statement of Case. 
Volume, J, pages 29 and 30, we only get ·a general 
statement that the flow of the Narmada river should 
be extended to the maximum extent and to the re­
motest regions, but none to delineate these regions 
or to specify that they are within the culturable 
command or irrigable area of the Narmada river. 

We next proceed to consider the argument of Mr. 
Ashoke Sen that there was a rule of customary law 
under which Rajasthan, though not a riparian 
State, had a right to claim apportionment of Nar­
mada Waters. The following precedents were 
cited in support of this argument:-

"(l) 1825 The Western Jamuna Canal was 
constructed by the Moghul Emperors and water 
was provided to the State of Bikaner for irriga­
tion. 

"(2) 1852 Col. Dias enunciated that the best 
line fOr a canal is that from which the largest 
extent of the country can be irrigated at the 
smallest cost irrespective of the name of nature 
of the existing Government of the country in 
question. 
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"1865 The Government of India returned 
the project for the Sirhind Canal unsanction­
ed and directed that the only project they would 
entertain would be the best that could be devis· 
ed irrespective of territorial boundaries of Bri­
tish and Indian States. 

"(4) 1870 In dispatch No. 76 of 30th Sep­
tember, 1870 the Secretary of State while sanc­
tioning tf1e Sirhind Canal Project stated th'at the 
just and liberal view taken with respect to tnt 
benefit to be derived from the Canal Works by 
Native States was undoubtedly correct in prin­
ciple. The Scheme would be the best that could 
be devised irrespective of territorial boundaries 
as was strongly urged by the late Col Dias. 

"(5) 1866 British Government allowed water 
from the Sirhind Canal taking off from the 
Sutlej river to the Phulkian States. and Faridkote, 
through all or any of which the said river diu 
not flow. 

'"(6) and"()) ......... . 

"(8) 1895 A portion of water of the Jamuna. 
Canal (Sirsa Branch) was allotted to Patiala 
through whose territory the river Jamuna did 
not flow. 

"(9) 1918 The State of Bikaner through 
which river Sutlej did not flow was. allocated 
water in pursuance of the Conference under the 
Chairmanship of Sir Claude Hill from the said 
river in spite of opposition by the State of Bapa­
walpur, a State through which the river flows. 

"(10) 1935 The Anderson Committee recom­
mended further allotment of water to Bncaner 
on the principle already enunciated that in allo­
cating waters the greatest good to the greatest 
number must be sought Without reference to 

political boundaries. The recommendations ot 
the said Committee were approved by the Gov­
ernment of India on 30-3-1937. 

"(11) 1948 The State of Bikaner claimed 
water from the Bhakra Project under contem­
plation, fqr irrigating the areas in Bikaner. The 
State of Bikaner was allocated water to irrigate 
an area of 8,90,000 ·acres. 

"(12) ......... .. 

"(12A) 1951 When the question of the utili­
zation of waters of Ravi and Beus was under 
examination the Punjab Government again 
claimed a preference vide their representation 
d~ttcd j 6-11-1964, for the waters· of these rivers 
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On the ground of their being a nparian State. 
The superiority of right of Punjab was not up­
held by the Government of India and in the 
meeting under the auspices of the Government 
of India the water was apportioned between 
Jammu & Kashmir, Rajasthan, PEPSU and Pun­
jab on 29-1-1955 according to the respective 
needs. Rajasthan was allotted 8 MAFT out of 
a total available quantity of 15.85 MAFT." 

Item): It appears that the Western Jamuna 
Canal was constructed by Ferozeshah Tughlak and 
was meant to carry water from Yamuna river to his 
hunting grounds in Hissar District. Only a smaH 
area of Bikaner of 460 acres was irrigated by this 
canal. The original purpose of the Canal was not 
for irrigation. 

j2 

Items ,2, 3, 4 and 5 (The Sirhind Canal Project): 
The project was carried out in 1873 after an agree­
ment was arrived at regarding the use of the waters 
of the canal between the British Government and 
the Governments of Patiala, Nabha and Jind 
States. The cost of the works was to be shared by 
the Princely States to the extent of 36 per cent. 
The project was carried out at a time when British 
India was a Unitary State and the Crown had res-· 
ponsibility as the Paramount Power over the Nativ~ 
States. 

Item 8-Jamuna Canal: It is said that irrigation 
on the Western Jamuna Canal in Patiala State was 
under an agreement of 1892. A copy of the agree­
ment has not been produced by Rajasthan and it is 
not known what was the basis of the agreement, 
namely, whether on the sharing of costs or on the 
basis of any alleged right of Patiala. 

Item 9: We have already observed that the ques­
tion was treated by Sir Claude Hill as a political 
one for the decision of the Paramount Power. 

Item 10: This item refers to the Anderson Com­
mittee RePort which has already been commented 
upon. 

Item I2A-Utilisation of Ravi & Beas: The 
apportionment of the waters was the result of an 
agreement. It appears from Rajasthan Documents 
Volume VI ·at pages 26 and 32 that Punjab was 
prepared to satisfy the needs of Rajasthan provided 
its own needs as a riparian State were first satisfied. 

Our conclusion is that the precedents furnished 
by Rajasthan do not establish as a matter of law 
that Rajasthan had a customary right to apportion-

' , __ - , __ , _____ ' ---
52. (1950) I.C.J. Rcpcm 266 (276). 

ment of the Narmada waters. In order to prove 
custom, there must be established usage regarded 
as obligatory in character. There must be a clear 
and continuous habit of doing certain actions 
under the conviction that these actions are both 
obligatory and legally right. In other words, only 
those practices give rise to customary law which 
are accompanied by the feeling or consciousness of 
a legal duty---Opinio juris vel necessitatis. In the 
Asylum case" 2 the International Court of Justice 
relying on Article 38 of its Statute formulated the 
requirements of custom in International Law as 
follows:-

"The party which relies on a custom of this 
kind must prove that this custom is established 
in such a manner thar it h3.s become binding on 
the other party. The Columbian Government 
must prove that the rule invoked by it is in ac­
cordance with a constant and uniform usage 
practised by the States in question, and that this 
usage is the expression of a right appertaining 
to the State granting asylum and a duty incum­
bent on the territorial State." 

In the case before it, the International Court dec­
lined to acknowledge the existence of a custom as 
claimed by Columbia. 

The International Court further enunciated th~ 
principle that a practice influenced by considera­
tions of political expediency cannot be the basis of 
custom. At page 277, the International Court 
stated : 

"Finally, the Columbian Government has re­
ferred to a large number of particular cases in 
which diplomatic asylum was in fact granted 
and respected. But it has not shown that the 
alleged rule of unilateral and definitive qualifiM 
cation was invoked or-if in some cases it was 
in fact invoked, that it was, apart from conven­
tional stipulations, exercised by the States 
granting asylum as a right appertaining to them 
and respected by the territorial States as a duty 
incumbent on them and not merely for reasons 
of political expediency. The facts brought to 
the knowledge of the Court disclose so much 
uncertainty and contradiction, so much fluctua­
tion ·and discrepancy in the exercise of diploma­
tic asylum and in the official views expressed on 
various occasions, there has been so much incon­
sistency in the rapid succession of conventions on 
asylum, ratified by some States and rejected by 

--.--,--
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others and the practice has been so much influ· 
enced by considerations of political expediency 
in the various cases, that it is not possible to 
discern in all this any constant and uniform 
usage, 'accepted as law, with regard to the alleg­
ed rule of unilateral and definitive qualification 
of the offence." 

The International Court also ruled that one cus­
tom cannot be deduced from another custom; in 
other words, custom cannot be extended by analo­
gy. 

"The Court cannot therefore find that the Co­
lumbian Government has proved the existence of 
such a custom. But even if it could be supposed 

• 

soil water was very deep and unfit for irrigation. 
But introduction of canal irrigation and raising of 
irrigated crops over 14 lakh acres will make a vast 
change. Agricultural production over the area 
will greatly increase and would become stable ins­
tea'd of depending on precarious monsoon condi­
tions. Loss of life and misery to human life .md 
cattle would become a thing of the past and mass 
migration of inhabitants to other parts of the 
country would become unnecessary. It was said 
that the gain to the country by way of additional 
foodgrains in Rajasthan would be over a-million 
tons and there will be great saving of foreign ex­
change. 

that such a custom existed between certain La- We appreciate the point of view put forward by 
tin-American States only, it could not be invok- Mr. Ashoke Sen, but the question in this case ts 
ed against Peru ...... - ....... " (P. 277). whether it is possible for the Tribunal to decide the 
In SARASW ATHI AM MAL v. JAGADAM- case otherwise than on principles of Law. Mr. 

BAL AND ANOTHER53 the Supreme Court also Ashoke Sen pointed out that under section 
laid down the same principle that custom cannot 131(5) of the Government of India Act,'l935, the 
be extended by analogy and it must be established Governor General was empowered "to give' such 
inductively and not deductively. It must always decision and make such order, if any, in the 
l?e a matter of fact and one custom cannot be matter of the complaint as he may deem proper". 
deduced from another custom. Under section 131(9) the functions of the ·GoVernor 

Tested in the light of these principles, we are General were to be exercised by him in his discre­
unable to say that Rajasthan has fulfilted the bur- tion. Section 131(6) provided that effect shall be 
den of showing the requirement of opinio necessi- given in any Province or State affected to any order 
tatis. Nor is there evidence of a clear and continu- . made under the section by the Governor General 
ous course of conduct with regard to the rights of and any Act of a Provincial Legislature which is 
Rajasthan as a non-riparian State in the rivers of . repugnant to the order shalL to the extent of the 
Punjab or Uttar ~radesh. In any case, even on the re~ugnancy. be void. Section 133 enacted thai 
assumption that Rajasthan has established a cus- netther the Federal Court nor any other Court shah 
tom in respect of Sutlej, Bias and Jamuna, such a have jurisdiction to entertain any action or suit in 
custom cannot be invoked with regard to Narmada respect o~ any matter if action in respect of that 
waters as against the ·States of Maharashtra, matter mtght have been taken under sections 130 
Madhya Pradesh and Gujarat. to 132 by the Governor General. The contention 

of Mr. Ashoke Sen is that the decision of the Gov-
We proceed next to consider the argument of 

Mr. Ashoke Sen that the Tribunal is not bound to ernor General was made paramount to State laWs 
act according to strict legal rights, but it may decide and a similar interpretation must be given to the 
according to its own notions of fairplay and J'ustice. Inte~-State Water Disputes Act, 1956, enacted by 

Parl~ament under Article 262 of the Constitution. 
It was contended that Rajasthan was 'a border State T 
of the Indian Union. It was necessary in the inte- twas ur~ed that the power of adjudication granted 
rest of national security that irrigation should be to the Tnbunal was both judicial and legislative in 
extended to the desert areas of Jalore and Barmer character .. The power of the Tribunal to adjudi­
districts and there should be a settlement of pea- cat~ th~ dtspute and give a decision thereon was 
sants close to the international border. It was legJslattve ~nd the Tribunal has the power not mere­
said that the areas of Jalore and Barmer districts ly to take mto account existing legal rights but also 
suffer from a permanent scarcity conditions and to create new legal rights in favour of the States 
are liable to frequent and severe famines. The con~erned. Mr. Ashoke Sen referred in this con· 
area receives very little monsoon rain and no win- nechon to the speech of Sir Thomas Inskip, Attor­
ter rain and no rabi crop was possible. The sub- ney General, before the Joint Select Committee 

·~---- ·-~~~-------- ---------(q-uo_t_cd-~t-p~.~-~-6_6 _of the Commentary of the 
53. (1953) 4 SCR 939, 
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Government of India Act 1935 by N. Rajagopala 
Aiyangar) reproduced below:~ 

"As far as the waters in the natural streams 
and reservoirs are concerned there is no (sic) 
statute or common law in India which regu­
lates the rights of people to the use of the water 
......... In India there is no such statute or com­
mon law, and, therefore these natural resources 
of water supplies have been dealt with in a ge­
neral way and on certain broad lines. That is 
to say, an area which has a very small rainfall, 
or no rainfall, at all, gets a prior right to th::: 
water as compared with those which have a 
plentiful rainfall. A non-cultivated area will not 
be preferred to a cultivated area which is in 
possession of an irrigation supply or a natural 
supply of water. 

These are the general principles which regu­
late the use of water in the~c natural conditions, 
but they are not what lawyers call 'Justiciable 
rights' which can be taken to a Court of Law." 

We are unable to accept the argument of Rajas-
than. In the first place, it is not permi~~ible to 
taKe into account the speech of Sir 'l'homas Inskip 
for ascertaining the chamcter and scope of the Gov­
ernor General's power under section 131 of the 
Government of India Act, 1935. In any case, the 
provisions of Art. 262 and the relevant sections ot 
the 1956 Act clearly show that the power of the 
Tribunal is judicial in character. In construing Art. 
262 and the relevant sections of the 1956 Act, Jt 
is necessary to consider the historical setting and tho;:: 
circumstances in which Article 262 of the Constitu­
tion and the 1956 Act came to be passed. Under 
section 131 (5) of the Government of India Act, 
1935, the Governor General had unfettered discre­
tion to reject or accept the report of the Commis­
sion and to make such order if any aS he may deem 
proper. But under Article 240(6) of the Draft Cons­
titution, the Report of the Commission was made 
binding upon the President who was required to 
make orders in accordance with the report. Article 
240(7) of the Draft Constitution empowered the 
President to refer any question to the Supreme 
Court under Article 119 of the Draft Constitution 
if he was of the opinion that anything in the Re­
port of the Commission involved a substantial ques­
tion of law. On receipt of the opinion of the 
Supreme Court, the Commission was bound to 
modify its report in accordance with the opinion of 
the Supreme Court and present the Report so modi­
fied to the President. It is evident therefore, that 

Article 240 of the Draft Constitution made the 
decision of the Commission binding upon the Presi­
dent and took away the discretion formerly confer­
red upon the Governor General under the 1935 
Act. Again, section 4 of the 1956 Act empowers 
the Central Government to constitute a Water Dis­
putes Tribunal, by notification in the Official 
Gazelte, for the adjudication of the water dispute. 
Section 5(2) states: "The Tribunal shall investigate 
the matters referred to it and forward to the Cen­
tral Government a report setting out the facts as 
found by it and giving its decision on the matters 
referred to it." Section 6 enacts that the decision 
of the Tribunal shall be final and binding on the 
parties to the dispute and shall be given effect to 
by them. 

There is a significant contrast between the langu­
age of section 1 31 (5) of the Government of India 
Act, 1935 and sections 4 and 5 of the 1956 Act. 
The phrase "as it thinks fit" occurring in section 
131(5) of the Government of India Act, 1935 is re­
moved from Article 262 of the Constitution and 
also from section 5 of the 1956 Act. It is manifest 
that under Article 262 of the Constitution and th~ 
provisions of the 1956 Act, the Tribunal is not 
entitled to decide the inter-State water dispute ''as 
it thinks fit". On the contrary, the Tribunal has 
to adjudicate the dispute and make a report to the 
Central Government setting out the facts as found 
by it and giving its decision on the matters referred 
to it. The use of the words "adjudication" and 
"decision" in the 1956 Act clearly shows that thet 
decision of the Tribunal must be based upoll legal 
principles. In Bouvier's Law Dictionary the words 
"Adjudge" and "Adjudication" are defined as 
follows:-

ADJUDGE. To decide or determine. It is 
sometimes used with "considered, ordered, de­
termined, decreed as one of the operative words 
of a final judgement," but is also applicable to 
interlocutory orders. It is synonymous with "de­
cided", "determined", etc., "and may be used 
by a judge trying a case, without a jUry with re­
ference to his findings of fact, but they would 
not be a judgement''; 

ADJUDICATION. A judgement, gtvmg or 
pronouncing judgement in a case Determination 
in the exercise of judicial power. Street v. Ben.. 
ner, 20 Fla. 700: Joseph C. Irwin & Co. v. U.S. 
23 Ct. Cl. I 49." 

In JAGER v. TOLME & RUNGE AND THE 
LONDON PRODUCE CLEARING HOUSE 
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LTD.;'~ the qt:estion at issue was whether the 
appeal made by a party to the contract under Rule 
491B of the Rules of the Sugar Association of Lon­
don can only be decided according to the legal 
rights of the party. Rule 4918 was to the follow­
ing effect:-

"For the purposes of the war clause a contract 
against which a tender has been made shall be 
deemed a closed contract. Should the state of 
war prevent shipment or warehousing and/or 
passing of documents then any party to the con­
tract shall be entitled to appeal to the Council 
(of the Association) for a decision which shall 
be binding on all concerned." 

It was held by the Court of Appeal upon an 
interpretation of this Rule, that the Council upon 
an appeal to them by a party to a contract could 
only decide according to the legal rights of the 
parties and were not entitled to decide what, in 
their opinion, was fair and reasonable to be done 
as between the parties in the circumstances of the 
case. This ruling was followed by the Judicial 
Committee in RAMDUTT RAMKISSEN DAS v. 
E.D. SASSOON AND COMPANY" and it was 
observed that it was the duty of the arbitrator in 
the absence of express provision in the- submission 
to the contrary to decide the question submitted to 
him according to the legal rights of the parties. 

It is also well-established that a Tribunal is not 
invested with the power to adjudicate ex aequo et 
bono unless such a power is given to it expressly 
between the parties, as, for example_, is provided 
in the case of the International Court of Justice in 
Article 38(2) of its Statute. That would mean 
that the Tribunal wo-rld have the power in such 
a case of special agreement to decide according 
to the non-legal principles of justice, of morality; 
of usefulness, of political prudence and of com­
monsense. 

In its award on the Indo-Pakistan Western 
Boundary Case, the International Tribunal rejected 
Pakistan's request for a decision ex aequo et bono 
by its order dated 23-2-1966, and statcd:-

"The question submitted to the Tribunal is 
whether or not the Agreement of 30 June 1965 
confers upon it the power to decide the case ex 
aequo et bono. 

India moves that this agreement does not au­
thorise the Tribunal to decide the present case 

54. (1916) I K.B.D. 929. 
55. (1929) 31 B.L.R. 741. 

ex aequo et bono, while Pakistan submits that 
the said Agreement give..s the Tribunal such 
power. 

India requests the Tribunal to decide this 
issue during the present Session. Pakistan moves 
that the issue should not be decided until after 
the closure of the written proceedings. 

Having regard to the circumstances of the 
case, the Tribunal deems it appropriate to resolve 
the issue at this stage of the proceedings. 

As both Parties have pointed out, equity 
forms part of International Law; therefore, 
the Parties are free to present and develop their 
cases with reliance on principles of equity. 

An International Tribunal will :have the wider 
power to adjudicate a case ex aequo et bono, 
and thus to go outside the bounds of law, only 
if such power has been conferred on it by mu. 
tual agreement between the Parties. 

The Tribunal cannot find that the Agreement 
of 30 June 1965 does arthorise it clearly and 
beyond doubt to adjudicate ex aequo et bono. 

Therefore. and as the Parties. have not by 
any subsequent agreement consented to confer 
the power upon the Tribunal to adjudicate ex 
aequo et bono, the Tribunal resolves that it has 
not such power." 

With reference to international arbitratio'n Lau­
terpacht states :-

"Neither does the expression 'Rules of equity' 
mean that the arbitrator is free to deviate from 
the path of law proper. Although some arbitra­
tors refuse to accept this term in its technical 
meaning as understood in the English-Ameri­
can jurisprudence, they never confuse it with 
a settlement ex aequo et bono. Rules of equity 
are rules of law both in municipal law and in 
international arbitration. Thus the unratified 
general arbitration treaty of August 3, 1911, 
between Great Britain and the United States 
describes in Article 1, as justiciable such dis­
putes as are 's~sceptible of decision by the 
application of the principle<; of law or equity'. 
In many cases decided by the British-American 
Claims Arbitral Tribunal under the Convention 
of 1910 the arbitrator disallowed claims un_ 
supported by rules 'of international law and of 
equity' (such being the tenns of submission), 



although he recognised that a judgment govern~ 
cd by consideration ex aequo et bono could not 
have disregarded the claims in question; he 
appealed in such cases to the respective govern~ 
ments to effect a payment-as an act of grace.* 

"The term 'Justice' is used in arbitration 
conventions in the meaning of legal justice, 
and it is in this manner that it is interpreted by 
arbitral tribunals. In the Delagoa Railway ar­
bitration, for instance, the arbitrator had to 
decide according to what he would deem 'most 
just,' 'Cette clause,' 'says the judgement, 'n'exclut 
pas, elle implique au contraire, pour lui T'obliga­
tion de def.qrminer au prealable queUe est la 
legislation qui devra le guider dans [a rqcherche 
de la solution "Justo.",** The arbitrator called 
upon to decide in accordance with justice has 
here recource to rules of law, more especially to 
such rules of private -law as seem to him most 
comprehensive and of universal application." 
[Private Law Sources and Analogies of Inter~ 
national Law-Page 66 (1970) edition]. 

The litigation between Rhode Island a.nd Massa· 
chusets is also significant. It was held by the 
Supreme Court of the United States in that case 
that the submission of Sovereigns, or States to a 
Court of a controversy between them, without pres­
cribing any rule of decisions, gave power to the 
Court to decide according to the appropriate Jaw 
of the Case. 56 At page 736 of the report Justice 
Baldwin stated: 

"The submission by the sovereigns or States, 
to .a Court of Law or enquiry of a controversy 
between them, without prescribing any rule of 
decision, gives power to decide according to the 
appropriate Law of the case. (11 Ves. 294); which 
depends on the s1:bject matter, the source and 
nature of the claims of the parties, and the law 
which governs them. From the time of such 
submission. the question ceases to be a political 
one, to be decided by the sic vola, sic jubeo, 
of political power; it comes to the Court, to be 
decided by its judgement, legal discretion and 
solemn considerations of the rules of Jaw ap~ 
propriate to its nature as a judicial question 
depending on the exercise of judicial power; as 
it is bound to act by known and settled prin~ 

ciples of national or municipal jurisprudence as 
the case requires." 

In the Canadian case, DOMINION OF CAN­
ADA v. PROVINCE OF ONTARIO" the Judi­
cial Committee affirming the judgement of the 
Supreme Court of Canada held that, having regard 
to the jurisdiction conferred upon the Exchequer 
Court, the action of the Dominion Government 
must be dismissed as unsustainable on any prin~ 

ciple of law. At page 645 of the report, Lord 
Loreburn L. C. observed:-

"Their Lordships are of opinion that in order 
to succeed the appellants must bring their 
claim within some recognised legal principle. 
The Court of Exchequer, to which, by statutes 
both of the Dominion and the province, a juris~ 
diction has been committed over controversies 
between them, did not thereby acquire authority 
to determine those controversies only accord~ 
ing to its own view of what in the circumstan. 
ces might be thought fair. It may be that, in 
questions between a dominion comprising vari~ 
ous provinces of which the laws are not in all 
respects identical on the one hand and a parti~ 
cular province with laws of its own on the 
other hand, difficulty will arise as to the legal 
principle which is to be applied. Such conflicts 
may always arise in the case of Slales m pro­
vinces within a union. But the conflict is beL 
ween one set of legal principles and another. 
In the present case it does not appear to their 
Lordships that the claim of the Dominion can 
be sustained on any principle of law that can 
be invoked as applicable." 

The next argument of Mr. Ashoke Sen was that 
sections 4, 5 and 6 of the 1956 Act were similar in 
language to sections 7(A), 10, 15 and 17 of the In~ 
dustrial Disputes Act (Act No. XIV of 1947) and 
that the principle of the Supreme Court decisions 
under the latter Act was applicable to the interpre­
tation of the former Act. 

It waS said that the Industrial Court had juris· 
diction to impose new obligations upon the parties 
or modify old obligations in the interest of indus­
trial peace. In WESTERN INDIA AUTOMO. 
BILE ASSOCIATION v. INDUSTRIAL TRIBU­
NAL, BOMBAY & OTHERS" it was observed by 
the Federal Court that "adjudication did not mean 
adjudication according to the strict Jaw of master 

• The award in Claim No. 36 under the British-American Claims Arbitral Tribunal of 1910 (Eastern Extension Australasia and 
ChinaTelegraph Company). · 

** Sentence finale du Tribunal Arbitral du Delagoa, 1900. p. 154. 
56. Rhode Island v Massachusets, 12 Pet 657, 721 (1938). 
57. (1910) Appeal Cases 637. 
58. (1949) F.C.R. 321. 

•' 
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and servant; the award of the tribunal may contain 
provisions for settlement of a dispute which no 
court could order if it was bound by ordinary law; 
but the tribunal is not fettered in any way by these 
limitations." 

In Rohtas Industries v. Brijnandan Pandey'" 
the Supreme Court pointed out the distinction bet­
ween industrial and commercial arbitration:-

"A Court of Law proceeds on the footing 
that no power exists in the courts to make con­
tracts. for people; and the parties must make 
their own contracts. The courts reach their 
limit of power when they enforce contracts 
which the parties have made. An Industrial 
tribunal is not so fettered and may create new 
obligations or modify contracts in the interest 
of industrial peace. to protect legitimate trade 
union activities and to prevent unfair practice 
or victimisation." 
In the course ·of its judgement, tht.. Supreme 

Court approved th'e following passage from Ltodwig 
Teller-Labour Disputes and Collective Bargain­
ing Vol. I, page 536:-

"Industrial arbitration may involve the exten­
sion of an existing agreement, or the making of 
a new one. or in general the creation of new obli­
gations or modifications of old ones, while com­
mercial arbitration generally concerns itself with 
interpretation of existing obligations and dis­
putes relating to existing agreements." 
We are, however, unable to agree with the sub~ 

mission of Rajasthan that merely because there is 
similarity of language bi::tween the 1956 Act and 
Industrial Disputes Act, a similar principle under­
lies section 4 of the 1956 Act. There is no analo­
gy to be drawn between a dispute between the 
States regarding · inter-State rivers and a dispute 
between an employer and the employee. The 
history of the legislation makes it manifest that the 
Industrial Disputes Act was introduced as an im­
portant step in achieving social and economic 
justice. The Act seeks to ameliorate the service 
conditions of workers and to provide a machinery 
for resolving their conflicts and to encourage their 
co-operative effort in the service of the community. 
The purpose of the Industrial Disputes Act is to 
make provision for ·"investigation and settlement 
of industrial disputes." The purpose of the 1956 

' Act on the other hand is to provide for adjUdica­
tion of disputes relating to waters of intef-State 
rivers and river va1ley. The objects of the two 
Acts are manifestly different and the provisions of 

59· (1956) S.C.R. 810. 

30 M. of Agri-6. 

' 

the 1956 Act must be construed subjectae meteries. 
It is, therefore, not possible to import the principle 
of the Supreme Court decisions on the interpreta­
tion of the Industrial Disputes Act in deciding the 
question presented for decision in the present case. 

For the Union of India, the Attorney General 
argued that section 3 of the 1956 Act must be 
construed in the context of the River Boards Act 
(Act 49 of 1956), He referred in particular to sec­
tion 3(b) of River Boards Act which defines the ex­
pression "Governments interested" to mean "Gov­
ernments of those States, which in the opinion of 
the Central Government are likely to be interested 
in or affected by the functions of the Board under 
the River Boards Act." But it is not permissible 
to aPply or to import the definition of the expres­
sion "Governments interested" in s. 3(b) of the 
River Boards Act into the interpretation of section 
3 and 2(c) of Act 33 of 1956. There is no defini- · 
tion of the phrase "State Government" in Act 33' 
of 1956, and we see no warrant for giving the same 
meaning to it as to the expression "Government 
interested" in section 2(b) of Act 49 of 1956. In 
our opinion, the Attorney General is unable to 
make good his ~rgument on this aspect of the case. 

Our conchision, therefore, is. that the State of 
Rajasthan is not .entitled to any portion of the 
waters of Narmada basin on the gr~:mnd that the 
State of Rajasthan is not co-riparian State or that 
no portion of its territory i~ situated in the basin of 
River Narmada .. We also hold that the Reference 
of the Central Government No. 10/1/69-WD dated 
16-10-1969 in referring the complaint of Rajasthan 
to this Tribunal for adjudication under section 5 
of the 1956 Act is ultra vires of the-1956 Act. Is­
sues 2(b) and 3 are answered accordingly. 

Issue 2 (a) 

We proceed next to consider the question whe­
ther the complaint of Rajasthan is a matter con­
nected with or relevant to the water dispute with 
Madhya Pradesh, Maharashtra and Gujarat within 
the meaning of section 5(1) of the 1956 Act. In 
its letter of complaint dated 20th September, 1969, 
Rajasthan states that the apportionment of the 
Narmada waters should be according to the recom­
mendations of the Khosla· Committee and for the 
optimum use of Narmada waters, a dam should be. 
constructed at Navagam site with the canal at full 
supply level not below 300 FSL. Rajasthan has 
claimed that 2.2 MAF should be made directly 
available from Narmada waters for the irrigation of 
the Barmer and Jalore Districts in addition to the 



water from Mahi to be available to Rajasthan on 
transfer of Gujarat area from Mahi to Narmada 
command. The Khosla Committee has recom­
mended that 6.57 lakh acres of land served by 
Mahi canals in Gujarat should be transferred to 
Navagam Canal and the corresponding Mahi 
waters should be released for irrigating higher 
areas in Rajasthan which cannot be commanded 
by Navagam Canal. The area in Rajasthan propos­
ed to be irrigated from Mahi waters is 7.24 lakh 
acres and the area proposed to be irrigated direct 
from Navagam Canal is 7.44 lakh acres. The con­
tention of Rajasthan is that Maharashtra and Mad­
hya Pradesh have refl!sed to accept the recommen­
dation of the Khosla Committee, Mr. Ashoke Sen 
stated that the dispute raised by Rajasthan is integ­
rally connected with and relevant to the dispute of 
Gt:jarat already referred to the Tribunal by the Cen­
tral Government. We are unable to accept the con. 
tention of-Rajasthan that the matters raised by it fall 
within the meaning of section 5 of the 1956 Act. 
So far as the direct claim of Rajasthan for appor­
tionment of Narmada waters to the extent of -2.2 
MAF is concerned we have already held that Rajas­
than is not entitled as a matter of law·to apportion­
ment of. Narmada .waters not being a riparian 
State. and not having any area located .in the Nar­
mada basin. If the complaint of Rajasthan does 
not fall under section 3 of the 1956 Act and cannot 
be refetred by the Central Government to the 
Water. Disputes Tribunal .under section 4 of the 
same Act, it is not possible to say that the com­
plaint .of Rajasthan may be referred to the Tribu­
nal under section 5 "as a. matter appearing .to be 
connected with -Or relevant to the water dispute". 
The reason is that the Central Government cannot 
do indirectly what it cannot do directly. What­
ever is prohibited by law to be done directly can­
not legally be effected ·by an indirect and circuitous 
contrivance and a transaction will not be upheld 
which is "a mere device for carrying into effect 
that which- the legislature has said shall not be 
done"-quando aliquid prohibetur, prohibetur 
et omne per quod ·devenitur ad illud. As an exam. 
.pie of the maxim, that what "cannot be done· per 
directum shaU not be done per ·obliquum", -it may 
.be mentioned that a tenant who has covenanted 
not to transfer his lease, commits a fraud upon his 
landlord, and breaks his covenants, if an aliena­
tion be. effected by his collusion under colour of a 
seizure of the term- in . execution". It is of the 

. essence of the constitution of a Tribunal under sec­
tion 4 that on receipt of a request or a complaint 

W61). Doe d. Mitchinson v. Carter, 8 T.R. 300· 
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under section 3, the Central Government should 
form an opinion that the dispute cannot be settled 
by negotiation; and tci allow what in effect and 
substance, if not in fact, is an iD.dependent com­
plaint, to be smuggled in under section 5 as "a 
matter connected with, and relevant to" the dis­
pute, would be to by-pass the essential require­
ments of section 4. This is particularly so when 
we find that the complaint of Rajasthan expressis 
verbis purported to be a complaint under section 3, 
and solicited the constitution of a Tribunal under 
section 4. 

The principle was applied by the Australian 
High Court in the Bank N ationallsation case81 in 
which a question arose relating to the validity of 
the Banking Act. 1947, one of whose objects was 
"the taking over by the Commonwealth Bank of 
the \Banking business of private banks and the 
acquisition on just terms of property used in that 
business." Dixon. J. discussed the acquisition of 
the interest of the Shareholders in such banks and 
observed: 

"I have reached the conclusion that this is 
but a circuitous device to acquire indirectly the 
substance of a proprietary interest without at 
once providing the just terms guaranteed by 
section 52 (xxxi) of the Co:rlstitution"; 

and further explained: 

"When a constitution undertakes to forbid or 
restrain some legislative course, there can be no 
prohibition to which it is more proper to apply 
to th~ principle embodied in the maxim quando 
aliqu"id prohibetur et omne per quod devenitur 
ad i!lud." 

As regards the claim of Rajasthan based upon its 
agreement of March, 1966 with Gujarat for re­
lease of the Mahi waters for irrigating an area of 
7.25 lakh acres, the argument of Rajasthan stands 
on no better footing. It was contended that the 
agreement was "a matter corinected with or rele­
vant to" the water dispute between Gujarat and 
Madhya Pradesh and Maharashtra under section 5 
of the 1956 Act. But the matter referred to in 
section 5 must be a matter of dispute between the 
conCerned States and it is only such a matter 
which may be referred for adjudication by the Cen­
tral Government to the Tribunal a1retidy consti­
tuted. The lahguage of section 5 that the matt~r 
'is referred for adjudication' itself suggests that the 
matter ri:mst be" a subject of dispute between the 
St(ltes Concerned. In the present case, the agree-

.. 
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ment between Gujarat and Rajasthan with regard 
to the release of Mahi waters is not disputed either 
by Gujarat or Madhya Pradesh or Maharashtra. 
Indeed there is no issue between Rajasthan anu 
any of the other States on the fact of the agree­
ment. There is nothing therefore for the Tribu­
nal to adjudicate with regard to this matter and it 
follows; that the Government of India is not com­
petent in law to make a reference of the complaint 
of Rajasthan under section 5 of the Act to the Tri­
bunaL 

On behalf of the Union of India, the Attorney 
General and on behalf of Rajasthan Mr. Ashoke 
Sen referred to the language of section 5(1) of the 
1956 Act and said that it was competent for 1he 
Central Government to refer the water dispute and 
"any matter app?aring to be connected with, or 
relevant to, the water dispute'' to the Tribunal for 
adjudication. The argument was that the power 
conferred on the Central Government under sec­
tion 5(1) was a discretionary power, that the forma­
tion of opinion by the Central Government 
that "the matter was connected with or relevant to 
the water dispute" was a purely subjective process 
and such an opinion cannot be challenged in 
Court of Law on the ground of propriety, reason­
ableness or sufficiency. It is true that the forma­
tion of opinion by the Central Government is a 
purely subjective process and such an opinion can­
not be challenged on the ground of propriety, rea­
sonableness or sufficiency. But even in a case 
where jurisdiction is conferred upon an authority 
in' "subjective" terms, the action of the authority 
is liable to be interfered with for lack of jurisdic­
tion if the authority misconstrues the Statute or 
misdirects itself in law. The decision of the House 
of Lords in PADFIELD AND ORS. v. MTNIS­
TER OF AGRICULTURE. FISHERIES AND 
FOOD AND ORS."' is an illustrative case. The 
appellants in that case, members of the south east 
regional committee of ·the Milk Marketing Board, 
made a complaint to the Minister of Agriculture, 
Fisheries and Food, pursuant to section 19(3) of 
the Agricultural Marketing Act, I 958 asking that 
the complaint be referred to the committee of in­
vestigation establiShed under that enactment. The 
complaint was that the Board's terms and prices 
for the. sale of milk to the Board did not take fully 
into account variations between producers and the 
cost of bringing milk to a liquid market. There 
had been many previous requests to the Board. 
but these h<id failed to get the Board in which the 
south east producers , were in a minority to do 
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anything in the matter. The Minister declmed to 
refer the matter to the committee. By letters o£ 
May I, 1964 and March 23, 1965, he gave reasons 
which included that (in effect) his main duty had 
been to decide the suitability of the comPlaint for 
such investigation but that it was one which rais­
ed wide issues and which he did not consider suit­
able for such investigation, as it could be settled 
through arrangements available to producers and 
the Board within the milk marketing scheme. The 
Minister said he had unfettered discretion and that 
if the complaint was upheld by the Committee, he 
might be expected to make a statutory order to 
give effect to the committee's recommendations. 
Section 19(3)(b) of the Agricultural Marketing 
Act, 1958 reads: 

"A committee of investigation shall be charg­
ed with the duty, if the Minister in any case so 
directs, of considering, and repor~ing to the Mi­
nister, on any report made by the consumers' 
committee and any complaint made to the Min­
ister as to the operation of any scheme which, 
in the opinion of the Ministf.?r, cannot be consi­
dered by a consumers' committee under the last 
foregoing sub-section." · 

The appeal was allowed by the House of Lords. 
Lord Hodson and Lord Upjohn held that al­
though the Minister had full and unfettered dis­
cretion under section 19(3) of the Agricultural 
Marketing Act, 1958, he was bound to exercise 
his discretion lawfully, that is, not to misdirect 
himself in law, nor to take into account irrelevant 
matters, nor to omit relevant matters from consi­
deration. 

In the course of his speech. Lord Hodson made 
the following observations: 

"If the Minister has a complete discretion 
under the Act of 1958, as in my opinion, he has, 
the only question remaining is whether he has 
exercised it lawfully. It is on this issue that 
much difference of judicial opinion has emerged, 
although there is no divergence of opinion on 
the relevant law. As Lord Denning M. R. said 
citing Lord Greene M.R. in ASSOCIATED 
PROVINCIAL PICTURE HOUSES LTD. v. 
WEDNESBURY CORPORATION 0947 2 All. 
E.R. 682). 

"'a person entrusted with a discretion must 
direct himself properly in Jaw. He must call 
his own attention to the matters which he is 
bound to consider. He must exclude from his 
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consideration matters which are irrelevant to the 
matter that he has to consider.' " 

Lord Upjohn observed in the course of his 
speech:-

" My Lords, on the basic principies of law to 
be applied there was no real difference of opi­
nion, the great question being how they should 
be applied to his case. The Minister in exercis­
ing his powers and duties conferred on him by 
statute can only be controlled by a prerogative 
order which will only issue if he acts unlawfully. 
Unlawful behaviour by the Minister may be 
stated with sufficient accuracy for the purposes 
of the present appeal (and here I adopt the clas­
sification of Lord Parker CJ. in the divisional 
court>:' (a) by an outright refusal to consider the 
relcvitnt inatter, or (b) by misdirecting himself 
in point of law. or (c) by taking into account 
some wholly irrelevant or extraneous considera­
tion, or (d) by wholly omitting to take into ac­
count a relevant consideration. There is ample 
authority for these propositions which were not 
challenged in argument. In practice they merge 
into one another and ultimately it becomes :l. 

question whether for one reason or another the 
Minister has acted unlawfully in the sense of 
misdirecting himself in law, that is, not merely 
in respect of some point of Jaw. but by failing to 
observe the other headings which I have men­
tioned." 

In the present case, we are of the opinion that 
the Central Government has misconstrued· the 
Statute and has .misdirected itself in law in refer. 
ring the complaint of Rajasthan for adjudication 
under section-5(1) of the 1956 Act. The reference 
of the Central Government dated 16-10-1969 must 
therefore be held to be ultra vires and issue No. 
2(a) should be answered in the affirmative. 

Issue !(a) and Issues 19W and J9(il) · 

On behalf of Madhya Pradesh. it was argued 
by Mr. Palkhivala that the proposed execution of 
the Navagam Dam Project with FRL 530 or 
thereabout would involve submergence of portions 
of the territory of Madhya Pradesh and that sub­
mergence of land of Madhya Pradesh without its 
consent was unconstitutional as entry 18 of List II 
conferred on the State exclusive j>ower to deal 
with rights in or over land. Jt was contended by 
Mr. Palkhivala that Madhya Pradesh owned its 
land within its territorial Ji_rnit and that its title 
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was absolute and such ownership ~as not subject 
to any constitutional limitation. At page 67 of 
the Statement of Case, Madhya Pradesh has stated 
that "the State of Gujarat cannot claim to inun· 
date the land in the State of Madhya Pradesh and 
invade its constitutional right of title to land". We 
are unable to acCept this argument as correct. Jn 
the first place, there is a distinction between legis­
lative jurisdiction and proprietary rights. The fact 
that jurisdiction in respect of a particular subject 
matter is conferred upon the State legislature 
a"tiords no evidence that any proprietary right with 
respect to it is transferred to the State. r&e the 
decision of the Privy Council in ATTORNEY 
GENERAL FOR THE DOMINION OF CA­
NADA v. ATTORNEYS-GENERAL FOR THE 
PROVINCES OF ONT ARlO, QUEBEC AND 
NOV A SCOTIA a~ and the Madras High Court in 
A.M.S.S.V.M. & Co. v. State of Madras.r' Jn 
the second place. it is not a correct proposition that 
the power of the State legislature under entry 18 
of List II is absolute. Article 245 which deals with 
extent of laws made by Parliament and by the Le­
gislatures of _States begins with the words ''subject 
to the provisions of this Constitution". In other 
words, the power of Parliament and Legislatures 
of States to make laws is subject to the provisions 
of the Constitution and that must bring in the ap­
plication of Article 262 of the Constitution. The 
absence of words "subject to the provision of the 
Constitution" in Article 246 makes _no difference. 
in view of what is contained in Article 245 of the 
Constitution. The legislative jurisdiction confer­
red by entry I 8 of List 11 is, therefore, subject to 
other Articles of the Constitution including Article 
262. In our view. Article 262 must be construed 
in its historical setting and the context and circums­
tances in which Article 262 came to be enacted. 
Under the Government of .India Act. 1935, all the 
.Provincial legislative entries inclusive of item 21 of 
List II, corresponding to item 17 of List IJ of the 
Constitution were subject to the over-riding 
powers of the Governor General under sections 
130 to 134 of that Act. Under section 13](5). the 
Governor General was empowered to give such 
decision and "make such order as he may deem 
proper'' with regard to the complaint made by a 
Provincial Government as regards interference 

with inter-Provincial water supplies. The func­
tion of the Governor General under section 
131(5) was exercised by him in his 'discretion. 
Under section 131 (6), effect was to be given lo 



every order made under this section by the 
Governor General, and any Act of a Pro~ 
vincial legislature or of a State which was repug­
nant to the order shall, to the extent of the repug­
nancy be void. In other words, the order 
of the Governor General was both legis­
lative and executive in character, and over-rode the 
power of the State Legislatures under all entries of 
List II including entries 19 and 21 of that List. 
Under section 133, neither the Federal Court nor 
any other court had any jurisdiction to entrortain 
any action or suit in respect of any decision of the 
Governor General given under section 131(5). Th·:: 
order of the Governor General was, therefore, 
made paramount to the legislative powers of the 
disputing States. In this historical setting and 
context, Article 262 of the Constitution must also 
be construed as having over-riding effect on the 
legislative authority of the States in respect of the 
field assigned to Parliament under Article 262. 
Under section 6 of the 1956 Act, Parliament has 
enacted that the decision of the Tribrnal "shall be 
final and binding on the parties to the dispute and 
shall be given <.:fleet to by them". The effect of 
this section read with Article 262 of the Consti­
tution is that the decision of the· Tribunal on the 
water dispute and other connected matters refer­
red to it under section 5 over-rides the legislative 
and executive Acts of the States so far as the inter­
State water dispute is concerned. 

The argument was presented in a different man­
ner by Mr. Nariman on behalf of Maharashtra It 
was said that an inter-State water dispute inv~lv­
ing submergence of land must be taken out of the 
purview of Article 262 of the Constitution and o£ 
the definition under section 2(c)(i) of the 1956 
~ct: The contention was that the legislative juris­
drctmn of the State under entry 18 of List II was 
absolute and was not subject to any other Article 
of the Constitution. Alternatively, it was argued 
that even if entry 18 of List li was to be construct­
ed in the extent of Article 262 of the Constitution 
full effect must be given to the legislative powe; 
under entry 18 of List II and it must be held that 
Parliament cannot legislate under Article 262 of the 
Constitution with regard to any inter-State water 
dispute involving submergence of land in another 
Stat~. Reference ~as made to the principle of har­
momous constructiOn expressed in CHHOTA-
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BHA/ JETHABHAI PATEL & CO. v. THE 
UNION OF INDIA" and in HARAKCHAND 
RATANCHAND BANTHIA v. UNION OF 
INDIA .6u On behalf of Gujarat and Rajasthan 
it was argued by Mr. Thakore and Mr. Ashoke 
Sen that Article 262 was paramount to entry 1 :S 
of List II and reliance was placed on the decisions 
of the Supreme Court in ATIABARI TEA CO. 
LTD. v. THE STATE OF ASSAM" and Auto­
mobile Transport (Rajasthan) Ltd. v. State of 
Rajasthan.C8 But we shall assume in fa~our of 
Maharashtra that the principle of harmonious 
constructio_n as expressed in Chhota Bhal's casew 
and Banthia's ca~e"0 is applicable. Even so, we 
are unable to accept the contention of Maharash­
tra that inter-State water disputes involving sub­
mergence of land is taken out of the purview of 
Article 262 of the Constitution. Take for instance 
the case of ~n inter-State river flowing between 
State A and State B. State A is on the upper ri­
parian reaches of die river and State B is on the 
lower reaches. Suppose a Tribunal constituted 
under the 1956 Act applies the principles of equit­
able apportionment and finds that State B is en­
titled to lO MAF of the waters of the inter-State 
river. State B adduces unimpeachable expert evi­
dence that it can make beneficial use of its share 
only by construction of a dam in its own territory 
on the border of State A which has the effect of 
submerging a considerable part of State A It can­
not be supposed that the Constitution makers in­
tended that such a dispute should not be the sub­
ject matter of adjudication under Article 262. The 
argument of Madhya Pradesh and Maharashtra 
that such a dispute must be taken out of Article 
262 would deprive that Article of its full meaning 
and content and make it a dead letter and nuga­
tor!" We are, therefore, of the opinion that legis­
lahve power of the States under entry 18 of List II 
must give way to Article 262 to the extent that any 
submergence of territory is integrally and inextric­
ably connected with the equitable apportionment 
of waters of an inter-State river·between the clai­
mant States. 

Mr. Nariman further contended that even if 
Articl~ 2?2 ?ave po~ver to Parliament to provide 
for adjudJcatton of disputes regarding submergence 
?f ~and, the provisions of the 1956 Act do not 
md1cate that adjudication of such disputes was 
contemplated by Parliament. In our opinion there 
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is no warrant for this submission. Section 2 (c) ( i) 
oi the Act defines a "water dispute" as "any tllS· 

pute between two or more State Uovernments 
wtth respect to the use, dlstributlOn or control o.t 
the waters of, or in. any inter-State river or river 
valley'~. According to section 3 of the lY)b Act, 
it IS open to the Uovernment of any State to com­
plam to the Central Government that a wciter dts­
pute has arisen with tl;J.e Government of another 
State by reason of the fact that the interests of the 
State, or of its irihabitants in the waters of the mter­
State river have been prejudicially affected by any 
executive action or legislation taken or passed or 
proposed to be taken or passed, by the other State. 
'fhe section is enacted in general terms and all 
types of: legislative and executive action by one 
Mate Government involving injury to interest o£ 
another State or of its inhabitants are contemplat­
ed. The language of the section 2(c) is equally 
wide. The section contemplates all classes of dis­
putes regarding inter-State river waters including 
disputes regarding su~mergence of land. We see 
no reason either in the language or the context of 
the Act, to cut down the width of the language of 
the definition of section 2(c) read with section 3 
of the 1956 Act. 

It was then argued that in the present case the 
claim of Gujarat for construction of the high Ievet 
Navagam Dam Project was not an inter-State water 
dispute but was in reality a dispute relating to 
submergence of land in the territories of Madhya 
Pradesh and Maharashtra. In our opinion, there 
is no justification for this argument. The claim 
of Gujarat is for its rightful share of the Narmada 
waters. The Khalsa Committee had recommend­
ed the Navagam site as the best location for a 
terminal dam and reservoir. The committee fur­
ther recommended FRL plus 500 as the optimum 
height for the reservoir and FRL plus 300 for the 
Navagam Canal. According to the Khosla Com­
mittee, Gujarat was entitled to 10.65 MAF as its 
share of Narmada waters for irrigation. In its 
complaint, Gujarat claims that its equitable share 
would be 22.29 MAF and the height of the 'Nava­
gam Dam should be 530 FRL. Gujarat also 
claims that the only way it could make beneficial 
use of its share of waters is by co~struction of a 
dam at this particular site. The claim of Gujarat 
is disputed by Madhya Pradesh and Maharashtra. 
The claim of Gujarat has still to be tried on merits; 
but it is manifest that the dispute between Gujarat 
and Maharashtra and Madhya Pradesh is in subs­
lance a dispute w'ith regard to apportionment of 
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Narmada waters and not a dispute with regard to 
submergence of land. The question of submerg­
ence of Jand in Maharashtra and Madhya Pradesh 
is merely mctdentaJ or conscq uential to the ques­
tton of apportionment of waters. The problem is 
one of classification or characterisation. The real 
question is whether in substance the dispute is om: 
~-egarding apportionment of waters incidentally 
attectmg the land or whether it is a dispute re­
garding land only incidentally affecting the appor­
tiOnment of the waters. ln other words, what is 
the subject matter of the dispute in its trUe nature 
and character or in "its pith and substance"? [See 
the test applied by the Judicial Committee in 
PRAFULLA KUMAR MUKHERJEE v. BANK 

· OF COMMERCE". J In our opinion, the domi­
nant question involved is the question of apportion~ 
ment of waters between Gujarat on the one hand 
and Maharashtra and Madhya Pradesh on the 
other and not the question of submergence of 
land, which is merely consequential. It was also 
contended for Maharashtra that the dispute 
with regard to the submergence of land was a dis­
pute fatling under Article 131 ~f the Constitution 
and therefore could be tried by the Supreme Court 
alone in its original jurisdiction. There is no merit 
in this argument because as we have already point­
ed out, the dispute in this case is in pith and subs­
tance a dispute in regard to apportionment of 
waters falling within Article 262 of the Constitu­
tion and within the meaning of section 2(c) of the 
1956 Act. Also the question of submergence of 
land is so inextricably connected with the question 
of apportionment of waters that it cannot be se­
para tcly tried under Article 131 of the Constitution. 

As a matter of law the question of submergence 
of land, of compensation, rehabilitation etc. i3 
really one aspect of the Doctrine of Equitable Ap­
portionment. As pointed out by Eduardo Jime­
nez de Arechaga: 

"the occurrence of substantial or considerable 
injury is an essential condition for setting res­

. trictions to territorial sovereignty ... Examples ot 
substantial injuries are diversion of waters caus­
ing an appreciable decrease of the river level 
ulfecting navigation, considerable and harmful 
pollution of the water course, diversion serious­
ly affecting existing or projected irrigation 
':orks, or •. considerably diminishing the produc­
tJve capnc1ty of hydro-electric dams, and cons­
tructive irrigntion works causing floods into the 
territory of the upstream country" ........ . 
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''The principle of equitable apportionment of 
benefits: For the foregoing reasons the policy 
has gained favour that, before undertaking 
works utilising waters, it is necessary that a sys­
tem of adequate compensation be established 
and agreed upon in advance and that such com­
pensation whether provided for in a .treaty or in 
a judicial or arbitral award, should be guided 
by certain principles summed up in the idea of 
'equitable apportionment'. The basis of equit. 
able apportionment is that co-riparian States 
have the right to obtain in advance adequate 
compensation in kind for substantial tn]UileS 
which may be caused by proposed changes in 
some part of the basin." [Eduardo Jimenez de 
Arechaga-International Legal Rules governing 
the use of waters from International Water 
Courses-Inter-American Review (1960) page 
329, at pages 332 and 334], 

The next question to be considered is whether it 
it obligatory for Gujarat to obtain the prior consent 
.of Madhya Pradesh or Maharashtra before pro­
ceeding to execute the Navagam Dam Project. On 
behalf of Maharashtra and Madhya Pradesh, it 
was claimed, that such prior consent must be ob­
tained and that in the absence of such prior con· 
sent, Gujarat cannot proceed with the execution of 
the project. In support of this proposition, both 
Maharashtra and Madhya Pradesh relied upon 
Article 1 of Madrid Declaration of 1911 which 
states: 

"When a stream forms the frontier of two 
States, neither of these States may without the 
consent of the other, and without special and 
valid legal title, make or allow individuals, cor­
porations, etc. to make alterations therein 
detrimental to the bank of the other State. 0:1 
the other hand, neither State may, on its own 
territory, utilise or allow the utilisation of the 
water in such a way as seriously to interfere with 
its utlisation by the other State or by individuals, 
corporations, etc. thereof." 
But Article I of the Madrid Declaration 1911 

does not represent the correct state of law. It has 
been superseded by Articles IV, VI and VIII of 
the Salsbourg Resolution of 1961 of the Institute 
of International Law reproduced below:-

"Article IV: Each State may only proceed with 
wrks or to use the waters of a river or water­
shed that may affect the possibilities of use of the 
same waters· by other States on condition of 
preserving for those States the benefit of the 

advantages to which they are entitled by virtue 
of Article III, as welt as adequate compensation 
for any losses or damages incurred. 

"Ar;ticle VI: If objections are raised, the 
States shall enter in negotiations in view of 
reaching an agreement within a reasonable time. 
To this end, it is desirable that the States in­
volved make use of technical expertises and need 
be of appropriate commissions and organisations 
to reach solutions ensuring maximum benefits 
for all concerned. 

''Article Vl!I: If the States involved cannot 
reach an agreement within a reasonable time, it 
is recommended to submit to judicial or arbitral 
settlement the question whether the intended 
development runs counter to the above men­
tioned rules. If the State raising objections to 
the projected works or uses is opposed to any 
judicial or arbitral settlement, the other State re­
mains free, under its own responsibility, to pro­
ceed with said works or rses, while obligated hy 
the provisions of Articles II to IV." 

To the same effect is the 1958 New York Resolu­
tion of the International Law Association. Para­
graph 3(a) of the Resolution states: 

"Co-riparian States should refrain from uni­
lateral acts or omissions that affect adversely 
the legal rights of a co-riparian State in tbe 
drainage basin so long as such ca-riparian State 
is willing to resolve differences as to their legal 
rights within a reasonable time by consultation. 
In the eventuality of a failure of these consulta­
tions to produce agreement within a reasonable 
time, the parties should seek a solution in accor­
dance with the principles and procedures (other 
than consultation) set out in the Charter or' the 
United Nations and the procedure envisaged in 
Article 33 thereof." , 

"Articles XXIX, XXX and XXXIV of the 
Helsinki Rules ·of the Jntermtional Law Associa­
tion 1966 are also to the same effect:-

"Article XXIX: Witl1 a view to preventing 
disputes from arising between basin States as to 
their legal rights or other interest, it is recom­
mended that each basin State furnish relevant 
and reasonably available information to the 
other basin States concern;ng the waters of a 
drainage basin within its territory and its use of, 
and activities with respect to such waters. 

(2) A State, regardless of its location in a 
drainage basin, should in particular furnish to 
any other basin State, the interests of which may 
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be sub~;tantially affected, notice of any proposed 
construction or installation· which would alter 
the regime of the basin in a way which might 
give rise to a dispute as defined in Article XXVI. 
The notice should include such essential facts 
as will permit the recipient to make an assess­
ment of the probable effect of the proposed 
alteration. 

(3) A State providing the notice referred to in 
paragraph (2) of this Article should afford to 
the recipient a reasonable period of time to 
make an assessment of the probable effect of the 
proposed construction or installation and to 
submit its views thereon to the State furnishing 
the notice. 

·"Article XXX: In case of a dispute between 
States as to their legal rights or other interests, 
'as defined in Article XXVI, they should seek a 
solution by negotiation. 

"Article XXXIV: It is rtcommended that 
the States concerned agree to submit their legal 
disputes to an ad hoc arbitral tribunal, to a per­
manent arbitral tribunal or to the International 
Court of Justice." 

In the Lake Lanoux Arbitration1'" the Arbitral 
Tribunal clearly stated that there was no interna­
tional law or rule or principle providing that n 
State proposing to undertake works must previous­
ly obtain the consent from the co-riparian Statt:s 
as the condition precedent to use waters within its 
own territory. In other words, a riparian State 
does not have what, in effect, would amount to a 
right of veto over the proposed development of the 
common river by a co-riparian State. 

At pages 128 and 130, the Arbitral Tribunal 
stated; 

"In effect, in order to appreciate in its essence 
the necessity for prior agreement, one must en­
visage the hypothesis jn which the interested 
States cannot reach agreement . In such a case, 
it must be admitted that the State which is nor­
mally competent has lost its right to act alone 
as a result of the unconditional and arbitrary 
opposition of another State. This amounts to 
admitting a 'right of assent', 'right of veto', which 
at the discretion of one State para! yses the exer­
cise of the territorial jurisdiction of another" 
.......... "But international practice does not so 
far permit more than the following conclusion: 

72. (1~57') International L1w Reports (edited by Lauterpacht) 101. 

The rule that States may utilise the hydraulic 
power of international water courses only on 
condition or a prior agreement between the in­
terested States cannot be established as a custom 
even less as a general ptinciple of law." 
The same view is expressed by Herbert Artht:r 
Smith (Treatise on "Economic Uses of Inter­
national Rivers" at page 1 51): 

"(2) No State is justified in taking unilateral 
action to use the waters of an international river 
in any manner which causes or threatens appreci­
able injury to the lawful interests of any other 
riparian State. 

"(3) No State is justified in opposing the uni­
lateral action of another in utilizing waters, if 
such action neither causes nor threatens any 
appreciable injury to the form_er State. 

"(4) Where any proposed employment of 
waters promises great benefits to one State aud 
only minor detriment to another, it is th~ duty 
of the latter State to acquiesce in the employ· 
mcnt proposed, subject to full compensation and 
adequate provision for future secrrity. 

"(5) Where any proposed employment of 
waters by one State threatens to injure the legiti· 
mate and vital interests of another, the latter is 
justified in offering an absolute opposition to the 
employment proposed, but any difference as to 
the existence or non-existence of such a vital in­
terest should be regarded as a jrstifiable 
dispute suitable for arbitration, jrdicial settle· 
ment, or reference to the Council of the League 
of Nations. If the tribunal or the Council find 
that such a vital interest in fact exists, no econo­
mic or other advantage to the former State can 
justify it in proceeding with the works proposed. 
If, on the other hand, the tribunal or the Council 
finds that no vital interests are affected, the 
works should be allowed to proceed upon pay· 
ment of compensation and upon such other 
terms as the tribunal or the Council may con­
sider just." 

Tpe same view has been expressed by C. B. 
Bourne: 

"Moreover, the principle of prior consent has 
recently been dealt some hard blows. First 
in the Lake Lanoux Arbitration, Spain had argu­
ed that France could not undertake a diversion 
project upstream in French territory without her 
consent, even though France had modified its 
project so that the waters diverted would be re-

j 



45 

turned to the river before it entered Spain and 
damage to Spanish interests would thus be avoid· 
ed. The Tribunal emphatically rejected this 
contention, saying that the rule of prior agree­
ment was hot "a custom, or even less ... a general 
principle of law" and could' arise only from a 
treaty. Although it was dealing with a e-ase 
where the development would cause no damage. 
nothing in its judgement suggests that it intended 
to confine its remarks to such situations. And, 
second, the principle was rejected in the recent 
resolutions of the International Law Association 
and of the Institute of International Law the 
work of those two bodies being the most careful 
and extensive study ever made of international 
water law. One may conclude, therefore, that 
the international law has not yet conferred on 
a riparian State the right to veto developments 
of other riparians, whether or not tho,je develop­
ments will cause him serious harm, and Utat a 
State may ultimately act unilaterally in the de­
velopment of its portion of an international river, 
subject to the risk of being liable for violating 
the lawful rights of coriparians under interna­
tional law.'' [0965) Canadian Year Book of 
International Law, page 187 and page 227]. 

In the present case, therefore, we are. unable to 
accept the contention of Madhya Pradesh and 
Maharashtra that the land in their respective States 
cannot be submerged by the proposed construction 
of the Navagam Project without their previous con­
sent. On the other hand, the question of the sub­
mergence between the party States is a justiciable 
question which is a matter for this Tribunal to de~ 
cide and adjudicate under Section 5 of the 1956 
Act read with Article 262 of the Constitution. As 
already pointed out, this view is also in accordance 
with the rule of international law. If the Tribunal 
finds that any vital interests are affected the projecc 
will not be allowed to proceed, but if, on the other 
hand, the Tribunal is of the opinion that no vital 
interests are affected by the proposed submergence. 
the Navagam Project will be allowed to proceed 
upon payment of compensation and upon such 
other terms as the Tribunal may consider just. 

It was then argued by Mr. Nariman that even if 
Parliament had the power under Article 262 of the 
Constitution to invest the Tribunal with jurisdiction 
to give directions with regard to submergence of 
land, there was no specific provision enacted in the 
1956 Act enabling the Tribunal to give such direc-

73. (JS58) 117 R.R. 32, 41, 11 Moo, P.C. 347. 

30 M. of Agri-7. 

' 
tions. In our opinion there is no warrant for this. 
argument. Under Section 4 of the 1956 Act the 
Central Government is empowered to constitute a 
Tribunal for the adjudication of the water dispute. 
Section 5(1) states that when the Tfibunal has been 
constituted under Section 4, the Central GoVern­
ment shall refer the water dispute and any matter 
appearing to be connected with or relevant to, the 
water dispute to the Tribunal for adjudication. 
Section 5(2) enacts that the Tribunal shall investi­
aate the matters referred to it and fOrward to the 
0 • 

Central Government a report settmg out the facts 
as found by it and giving its decision on the matters 
referred to it. The Act, therefore, confers express 
jurisdiction upon the Tribunal to_investigate into 
the water dispute and to give its decision on the 
water dispute and other matters referred to it. It 
is true that the Act does not expressly confer power 
on the Tribunal to give directions with regard to 
submergence of land, payment of compensation or 
for rehabilitation of displaced persons. But in our 
opinion the express power granted to the Tribunal 
by Parliament to inVestigate the water dispute. and 
give its decision thereon involves by necessary Imp­
lication that the Tribunal is granted ,POwer to do 
everything which is indispensable for Carrying ~ut 
itr. decision. Dealing with the doctrine of Implted 
Powers, Pollock C. B. observed in MICHEALY 
PENTON & JAMES FRASER v. JOHN STE­
PHEN HEMPTON". 

"It becomes therefore all important to consider 
the true import of this maxim, and the extent to 
which it has been applied. After the fullest re­
search which I have been able to bestow, I take 
the matter to stand thus : Whenever anything is 
authorised and especially if, as matter of duty, 
required to be done by law, and it is found im~ 
possible to do that thing unless something else 
not authorised in express terms be else done, then 
that something will be supplied by necessary 
intendment." 

The principle is that where an Act confers a juris­
diction it also confers by necessary implication the 
power of doing all such acts, or employing all such 
means as are essentially necessary to its execution. 
Jn other words, the doctrine of implied powers can 
be ligitimately invoked when it is found that a duty. 
has been imposed or a power conferred on an au­
thority by a Statute and it is further found that the 
duty cannot be discharged or the power cannot be 
exercised at all unless some auxiliary or incidental 
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pcwer is ussumed to exist. In our opinion the T ri· 
bun!il has jurisdiction, (if it finds it necessary), to 
give proper directions to Madhya Pradesh and/ or 
Maharashtra to take steps by way of acquisition or 
otherwise for making any submerged land available 
to Gujarat in order to enable it to execute the 
Navagam Project and also to give consequential 
directions regarding payment of compensation, re­
habilitation of displaced persons etc. 

The argument was stressed on behalf of Madhya 
Pradesh that the proposed execution of the Nava- · 
gam Dam Project would involve submergence of 
portions of the territory of Madhya Pradesh, that 
such submergence of territory without its consent 
was a violation of its territorial integrity, and that 
entry 18 of List II conferred on the State exclusive 
power to deal with rights in or over land. In our 
opinion, there is no merit in this argument. As we 
have already pointed out, there is a constitutional 
distinction between legislative jurisdiction and pro­
prietary rights. The fact that jurisdiction in res­
pect of a particular subject matter is conferred upon 
the State legislature affords no evidence that any 
proprietary right with respect to it is transferred to 
the State. In the second place, any direction of the 
Tribunal to Madhya Pradesh or Maharashtra 
would not have the legal effect that the submerged 
territory in Maharashtra or Madhya Pradesh 
would cease to be part of the territory of respec­
tive States. On the contrary. Madhya Pradesh and 

· Maharashtra would continue to exercise legislative, 
exe~uti~e and judicial powers over the submerged 
ternt?nes. We do not wish to express our opinion 
at thts st~ge on the merits of the Navagam High 
D~m ProJect as proposed by Gujarat. But if the 
Tnbunal should ultimately decide that the Nava­
gam High Dam Project should be sanctioned in­
volving the submergence ·of territories of Maha­
rashtra and Madhya Pradesh, the Tribunal has 
authority to give' appropriate directions to Madhya 
Pradesh a_nd Maharashtra to make the submerged 
l~nd avallable_ to Guja.rat either by way of sale, 
l~ase or even licence subJect to appropriate condi­
tions. As an illustration, we ·may cite the agree­
ment dated 29th October, 1886, between Madras 
and the .forme~ Travancore State in respect of lease 
?f certam terntory for the Periyar Irrigation Pro­
Ject. By this document, the former Travancore 
State granted a lease to Madras of about 8 000 
acres of land for submergence and certain ~ther 
areas for a period of 999 -years on a rent ~f 
Rs_. 40,000/- per ycnr for construction of a reser­
VOir and he·1dwo1·ks fo · " · · 

' · l !rngatJon purposes. By ·a 

·subsequent agreement dated 29th May. 1970, bet­
ween the successor States of Kerala and Tamil 
Nadu there was a modification of the lease dated 
29th October. 1886, and the Kerala Government 
agreed to convey to the Government of Tamil Nadu 
the power rights in the Periyar waters for an addi­
tional consideration. The next example is the 
agreement dated lOth May, 1969, between Tamil 
Nadu and Kerala with regard to the Parambiku­
lam Project, across Anamalai Hills. Schedule 
4 refers to the licensing of the land required by 
Tamil Nadu for the construction of the project. 
Clauses 3, 7, 9, 10, 11 and 17 are important:-

3. The right of the Government of Tamil Nadu 
·~o utilise the lands covered by the licence and 
lying within the Kerala State for the construction 
maintenance and operation of the Parambikulam' 
Aliyar Project shall in no way affect the rights of 
the Government of Kerala in the said lands and 
the Government of Kerala shall continue to have 
full rights in respect of the said lands (subject to 
the terms and conditions of this agreement). 

, ' . • • 
7. The Government of Kera\a shall be the 

sole authority for the maintenance of law and 
order in the area covered by tile Pararnbikulam 
Aliyar Project lying within the State of Kerala. 

' • , • ' 
9. The Government of Kerala shall grant to 

the Government of Tamil Nadu, licence for the 
use _of ?ll the lands required permanently by the 
reservmrs and the construction of dams and the 
appurtenant structures relating to Parambiku­
lam Aliyar Project. The rent for the use of the 
land, compensation for the trees to be cut 
and :~moved from the sites and the terms and 
condthons of the licence shall be as detailed in 
Annexure II appended. 

10. Compensation of the Kerala Govern-
ment f~rests made available to the Government 
of .Tamil ~adu for the use of the Parambikulam 
Ahyar Project shaH be paid in accordance with 
the terms and conditions of this agreement a d 
the recommendations made by the Joint Teanm 
of officers of the Government of Tamil Nadu 
and Kerala on 12th August, 1965, and agreed to 
by both the Governments. 

1!. The Government of Kerala shall also 
~rant to the Government of Tamil Nadu a 
hc~nce for the use of all lands required tempo­
ranly by the Government of Tamil Nadu for 
the. works . connected with the .Parambikulam 
Aliyar Project. The period ~f this licence shall 

l 



be limited to the actual period of construction 
of the Parambikulam Aliyar Project and no 
compi::nsation of any kind shall be payable to 
the Government of Tamil Nadu on the termina­
tion oi the licence. For the buildings construct­
ed by Tamil Nadu and taken over by the Gov­
ernment of Kerala, compensation will be paid. 
The rent for the use of the land covered by the 
licence, the compensation for trees to be cut and 
removed from the sites and the tenns and condi­
tions of the licence shall be as mentioned in 
Annexure 11. 

• •· • • • 
17. The Government of Tamil Nadu shall be 

liable to pay compensation to the Government 
of Kerala for the use and enjoyment of land and 
other amenities within the State of Kerala and 

. for the damages tha:t might be caused to the im­
provements in the land so used and enjoyed, such 
as roads, forests, buildings, Hillmen settlement, 

·etc., in connection with the · execution of the 
works. 

·The. Agreement on the Kosi Project dated April 
25, 1954, between the Government of India and the 
GoVernment of Nepal is also relevant in this con­
nection, Clauses· 3, 5 arid 8 of the Agreenient ate 
important: 

This agreement made this twentyfifth day of 
April, 1954, ·between the Government of the 
Kingdom of Nepal (hereinafter referred to as 
the 'Government') and the Government of India 
(hereinafter "referred to as the 'Union') .. 

3. Authority For Execution of Works And 
Occupation of Land and Other Property-

(i) The Government will authorise the Union 
to proceed with the execution of the said 
project as and when the Project or a part 
of the Project receives sanction of the 

.said Union and notice has been given by 
the. Union to the Government of its inten­
tion to commence work on the Project 
and shall permit access by the engineer 
and all other officers, servants and nomi­
nees of the Union with such men, ani­
mals, Vehicles, plants, machinery, equip­
ment and instruments 'as may be neces­
sary fOr the direction and execution of 
the project to all such lands and places 
and shall permit the occupation, for such 
period as may be necessary of all such 
lands and places as may be required for 
the proper execution of the Project. 

41 
(ii) The land required for the purposes men­

tioned in Clause 3(i) above shall be ac· 
quired by the Government and compensa­
tion therefore shall be paid by the Union 
in accordance with provisions of clause 8 
hereof. 

• ' • • • 
5. ~overeignty & Jurisdiction-

The Union shall be the owner of all lands 
acquired by the Government under the 
provisions of clause 3 hereof which shall 
be transferred by them to the Union and 
of all water rights secured to it under 
clause 4(i). 

Provided that the sovereignty rights and terri­
torial jurisdiction of the Government in 

respect of such lands shall continue un­
impaired by such transfer. 

• • • • • 
8. Compensation For Land And Property­

(i) For assessing the compensation to be 
awarded by the Union to the Government 
in cash (a) lands required for the execu­
tion of the various works as mentioned 
in clause 3(ii) and (b) submerged lands 
will be diyided into the following classes: 

1. Cultivated lands, 2. Forest lands, 3. Village 
lands and houses and other immovable 
property standing on ·~hem, 4. Waste 
lands. 

All lands recorded in the register of lands 
in the territory as actually cultivated 
shall be deemed to be cultivated lands for 
the purposes of this clause. 

(ii) The Union shall pay compensation (a) to 
the Government for the loss of land reve­
riue as at the time of acquisition in respect 
of the area acquired and (b) to whomso .. 
ever it may be due for the Project and 
transferred to the Union. 

The assessment of such compensation, 
and the manner of payment, shall be de­
termined :hereafter by mutual agreement 

between the Government and the Union. 

There are similar clauses in the agreement re­
garding the Gandak Irrigation & Power Project 
dated 4th December, 1959, between the Govern­
ment of Nepal and the Government of India. 
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Qauscs 3 and 11 of this Agreement are as 
follows:-

3. Land Acquisition 

(i) His Majesty's Government will acquire or 
requisition. as the case may be, all suCh lands as 
arc required by the Government of India for the 
Project i.e., for the purpose of investigation. 
construction and maintenance of the Project and 
the Government of India shall pay reasonable 
compensation for such lands acquired or requisi­
tioned. 

(ii) His Majesty's Government shall transfer to 
the Government of India such lands belonging to 
His Majesty's Government as are required for the 
purposes Of ihe Project on payment of reason· 
zble compensation by the Government of India. 

(iii) Lands requisitioned under para (i) shall be 
held by the Government of India for the dura­
tion of the requisition: and lands acquired under 
sulx:Iause (i) or transferred under sub-clause (ii) 
shall vCSt in the Government oflndia as proprie. 
tor arid subject to payment of land revenue (Mal­
pot) at the rates at which it is leviable on agri­
cultural lands in the neighbourhood. 

(iv) When such land vesting in the Govern­
ment of India or any part thereof ceases to be 
required by the Government of India for the 
purposes of the Project, the Government of 
India wlll reconvey the same to His M3jesty's 
Government free of charge. 

• • • • • 
11. Sovereignty & Jurisdiction 

Nothing in this Agreement shall be deemed to 
derogate from the sovereignty and territorial 
jurisdiction of His Majesty's Government in res­
pect of lands acquired by His Majesty's Govern­
ment and made available to the Government of 
India for investigation, execution and mainte­
nance of the project. 

Again by the Columbia River Treaty dated 17th 
January, 1961, Canada agreed to provide 15.5 
million acre feet of storage for the benefit primarily 
of down stream installations in the United States. 
The United States agreed to operate 24 power 
generatinJr plants on the main river and tributaries 
and any additional ones to be built so as to make 
the ·most effective usc of the storage. Down 
stream power benefits in the United State..( would 

be shared with canada on 50: 50 basis. Under 
the same treaty, the United States was given the 
option to build Libby Dam on the Kootenai River 
within five years. This project would back water 
95 miles away upstream in British Columbia and 
would provide 50,10,000 acre feet of storage. Arti­
cle XII(4) of the Columbia River Treaty provided 
that Canada should prepare and make available for 
flooding the land necessary for the storage reservoir 
of the dam:-

"(I) The United States of America for a period 
of five years from the ratification date, has the • 
option to commence construction of a dam on 
the Kootenai River near Libby, Montana, to pro­
vide storage to meet flood control and other pur­
poses in the United States of America. The 
storage reservoir of the dam shall not raise the 
level of the Kootenai River at the Canada­
United States of America boundary above an ele­
vation consistent with a normal full pool eleva­
tion at the dam of 2,459 feet, United States Coast 
and Geodetic Survey datum, 1929 General Ad· 
justment, 1947 International Supplemental Ad· 
justment. 

(2) All benefits which occur in either country 
from the construction and operation of the stor­
age accrue to the country in which the benefits 
occur. 

(3) The United States of America shall exer~ 
cise its opinion by written notice to CanaOa and 
shall submit with the notice a schedule of cons· 
truction which shall include provision for com­
mencement of construction, whether by way of 
railroad relocation work or otherwise~ within five 
years of the ratification date. 

(4) If the United States of America exercises its 
option, Canada in Consideration of the benefits 
accruing to it under paragraph (2) shall prepare 
and make available for flooding the land in 
Canada necessary for the storage reservoir of the 
dam within a period consistent witll the cons­
truction schedule." 

With regard to the Riband Dam Project, 
Madhya Pradesh itself had agreed to acquire about 
38.000 acres of land submerged within its jurisdic­
tion and make over the land to Uttar Pradesh. The 
Question of payment of compensation, rehabilita­
tion of displaced persons etc., was discussed at the 
meeting of the Central Zonal Council and a Com­
mittee was appointed under the Chairmanship of 
Mr. Sachdev. Secretary to the Government of 
India. Ministry of Irrigation & Power to make re· 

• 
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commendations regarding the principles on which 
compensation should be made. The recommenda­
tions of the Committee were approved by Uttar 
Pradesh and Madhya Pradesh in October, 1969. 
With regard to the Matatila Dam also, there was 
an agreement between Uttar Pradesh and Madhya 
Pradesh regarding the acquisition of land and pay­
ment of compensation. It was agreed that the land 
in the sub-merged area in the respective States 
required for the construction of the dam and the 
canal system should be made through the respective 
State Governments in accordance with the provi­
sions of the Land Acquisition Act. The principle 
of rehabilitation would be the same for both the 
States, the cost being met out of the estimate Of the 
project by the Uttar Pradesh Government. The 
Irrigation Secretaries of the two States prepared an 
agreed scheme for building new houses in model 
villages for the displaced tenants and for conces­
sions in the matter of timber and other building 
materials and a detailed phased programme for 
rehabilitation of the tenants of the submerged areas. 
(See documents of Madhya Pradesh Volume II, p. 
222 and pages 262-275). 
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For the reasons already expressed we hold that 
the action of the Central Government constituting 
this Tribunal by Notification No. S.O. 4054 dated 
6-10-1969 and in making a reference of complaint 
of Gujarat by Reference No. 12/6/69-WD dated 
6-10-1969 under the 1956 Act is not ultra vires tor 
the alleged reason that there was no "water dis­
pute" within the meaning of Section 2(c) read with 
Section 3 of the 1956 Act. We further hold that 
the proposed execution of the Navagam Project 
with FRL 530 or thereabout or less involving the 
consequent submergence of a portion of the terri­
tory of Maharashtra and Madhya Pradesh can form 
the subject matter of a "water dispute" within the 
meaning of Section 2(c) of the 1956 Act. We have 
also come to the conclusion that the Tribunal has 
jurisdiction: 

{a) to give appropriate directions to Madhya 
Pradesh and Maharashtra to take steps by way 
of acquisition or otherwise tor making submerg­
ed land available to Gujarat in order to enable 
it to execute the Navagam Project with FRL 530 
or thereabout or less; 

(b) to give consequent directions to Gujarat 
or o.ther Party States regarding payment of com-

74. (1966) SUPP. S.C.R. 311. 
75. (1969) 3 S.C.R. 10!!, 
76. (1970) 2 S.C.R. 177. 

• 

pensation to Maharashtra and Madhya Pradesh 
or giving them a share in the beneficial use of 
the Navagam Dam; and 

(c) for rehabilitation of displaced persons. 

We desire to add that we are not expressing our 
opinion at this stage on the merits of the Navagam 
High Dam Project as proposed by Gujarat, but we 
are merely deciding the question of jurisdiction of 
the Tribunal as a matter of law. 

For these reasons issues No. 19(i) and (ii} must 
be answered in the affirmative and issue l(a) in the 
negative. 

Issue !(b) 

This issue has to be examined in the setting and 
back-ground of the principle laid down by the 
Supreme Court in THE BARIUM CHEMICALS 
LTD. v. THE COMPANY LAW BOARD" in 
ROHTAS INDUSTRIES LTD. v. S.D. AGAR­
WAL" and in RAMPU R DISTILLERY COM. 
PANY v. COMPANY LAW BOARD'". In view 
of the principle enunciated in these authorities the 
question before the Tribunal is not the suffiCiency 
of the grounds upon which the Central Govern­
ment formed the opinion that the "water dispute 
could not be settled by negotiations", within the 
meaning of Section 4 of 1956 Act. The question 
on the contrary is whether there was in existence 
material before the Central Government for its 
opinion that the water dispute could not be settled 
by negotiation. It is not disputed that the for­
mation of the opinion by the Central Government 
is a purely subjective process. There cannot also 
be any doubt that since Parliament has provided 
for the opinion of the Government and not of the 
Court, such an opinion is not subject to a challenge 
on the ground of propriety. reasonableness or 
sufficiency. The existence of the opinion of the 
Central Government cannot, therefore, be chal­
lenged except perhaps on the ground that the 
Central Government acted mala fide. But if in 
reaching its opinion the Central Government mis­
apprehends the Statute or proceeds upon irrelevant 
material or ignores relevant material, the jurisdic­
tion of the Court to examine the opinion is not 
excluded. 

j 
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so 
The argument of Madhya Pradesh is that the 

Central Government had failed to arrange for a 
"meaningful dialogue between ,fue party States·' 
after the complaint of Gujarat was received on 6th 
July. 1968. It was said that as a matter of cons­
truCtion, Section 4 required that negotiation for 
settlement should be initiated by the Central Gov­
ernment after the complaint of Gujarat was receiv­
ed. The contrary viewpoint was put forward on 
behalf of Gujarat and Rajasthan. It was argued 
that Section 4 did not say that negotiation should 
always take place after the receipt of the complaint 
from the concerned State. The argument was 
also pressed that there was nothing in the section 
which imposed a duty on the Central Government 
to initiate any process of negotiation between the 
contending States. In support of its own interpre­
tation learned counsel for Madhya Pradesh referred 
to certain speeches in the Lok Sabha debate on the 
1956 Act. but it is well-established that you cannot 
look at parliamentary debates on the question of 
interpretation of a Statute and such debates are not 
admissible to explain the meaning of the words 
used in the Statute (see the judgement of Mukher­
ji, J. in A. K. Gopalan v. The State71

). We shall, 
however, proceed on the assumption that the inter­
pretation contended for by Madhya Pradesh is cor­
rect. Even on that assumption there is sufficient 
material in this case to show that Central Govern­
ment made efforts for a negotiated settlement after 
the receipt of the complaint of Gujarat dated 6th 
July. 1968. In its affidavit dated lOth March. 
1971. the Union of India has averred that on 31st 
January, 1969. Dr. K. L. Rao wrote to the Chief 
Minister of Madhya Pradesh informing him of the 
complaint of Gujarat and enquiring whether there 
was a possibility of resolving the dispute by nego­
tiation and if so. it would be desirable to initiate 
immediate steps in that behalf (Annexure IV of the 
Affidavit). In his reply the Chief Minister of 
Madhya Pradesh said that "Madhya Pradesh did 
not have any dispute on the Narmada with anv 
neighbouring States" (Annexure V). On 25fh 
February. 1969. Dr. K. L. Rao again wrote to the 
Chief Minister of Madhya Pradesh enclosing a 
copy of the points of dispute made out by the 
Government of Gujarat. He pointed out that the 
apportionment of waters as recommended by the 
Khosla Committee was accepted by Guiarat and 
Rajasthan but Madhya Pradesh and Maharashtra 
had raised various objections. Dr. K. L. Rao 
again enquired from the Chief Minister of Madhya 

Pradesh whether there was a possibility of resolv­
ing the dispute by negotiation and if so what steps 
should be initiated jn this behalf (Annexure VJl. 
Dr. K. L. Rao wrote a similar letter to the Chief 
Minister of Maharashtra On 25th February, 1969 
(Annexure VJI/1). Dr. K. L. Rao also wrote to 
the Chief Ministers of Gujarat and Rajasthan 
(Annexure Vll/2 and Vll/31. On lith April. 
1969, Dr. Rao -add~sed another letter to the 
Chief Minister of Madhya .Pradesh requesting him 
to let him know urgently "whether negotiation may 
be pursued or whether ·the disjn:te is to be refer­
red to adjudication". Dr. K. L. Rao at the same· 
time requested the Chief Minister to kindly fix a 
date and the venue for discussion (Annexure XI). 
In reply the Chief Minister did not fix a date or 
venue for the discussion but made a counter pro­
posal that "officers of the Government of Ma'dhya 
Pradesh and Gujarat should meet early and the un­
finished task of assessing the water requirements· 
of Madhya Pradesh must first be completed" (An­
nexure XII). In his letter to Dr. K. L. Rao, the 
Chief Minister also enclosed a copy of his letter ad­
dressed to the Chief Minister of Gujarat suggesting 
a meeting of the officers of the two States as envi­
saged in the counter-proposal. . The counter-pro­
posal made by Madhya Pradesh was rejected by 
Gujarat as will be apParent from the enclosure to 
Annexure XIV .dated l-5-1969.from the Chief 
Mi!]ister of Gujarat to Dr. K. L. Rao. The said 
enclosure is a copy of the letter of the Chief Minis­
ter of Gujarat rejecting the proposal for a meeting 
at the official level (The enclosure itself is MP 
53). In Annexure XIV the Chief Minister of 
Gujarat stated that detailed negotiations had al­
ready been held in the past and no useful purpose 
would be served by further discussions. Nearly ten 
days after Gujarat's rejection of the counter-pro­
DOSRI. by a Iotter dated 10-5-69 (MP 54) the Chief 
Minister of Madhya Pradesh informed Dr. K. L. 
Rao of Gujarat's rejection of the proposal for a 
meeting at the official level. but significantly failed 
either to revert to. or to take advantage of, Dr. K. 
L. Rao's offer in Annexure XI to fix a date and 
venue for a meeting and discussion at the ministew 
rial level. MP 54 itself was in answer to Annexure 
XIIT dated 28-4-69 wherein Dr. Rao had stated 
that. there had been "regular. continuous and sus­
tained discussions over a lonl! period and every 
asoect of the dispute had been discussed threadbare 
both at the technical level and at the Minister's 
level and only a final decisio_n by the Chief Minis-

------------------,----
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ters on the question of allocation of Narmada 
waters and on the scope of the projects was requir­
ed to be taken". lt is significant again that in 
MP 54 these aspects were not traversed. By his 
letter·dated 11-5-69 to the Chief Minister of 
Madhya Pradesh, Dr. K. L. Rao stated that there 
appeared to be no other way but to refer the dispute; 
for adjudication (MP 57). 

lt was argued for Madhya Pradesh that the nego­
tiations between the party States before the receipt 
of Gujarat's complaint were not for settling the 
present' dispute regarding the apportionment of 
Narmada waters and height of Navagam Dam but 
for the development of River Narmada to the opti­
inuhi extent in the best -iflterests of the States con­
cerned. There is no substance in this argumenffor 
the scheme of development of Narmada waters in-. 
valved. necessarily the question -of apportionment 
of the waters between the various States and the 
location and height of the Dam at Navagam site 
as compared with the rival projects of Jalsindhi. 
Harinphal arid Maheshwar. 

In paragraphs 8 to 15 of its affidavit dated lOth 
March, J971, the Union Government has refer­
red to the attempts of the Central Government tc 
negotiate between the party States before the re­
ceipt of the complaint of Gujarat dated 6-7-1968. 
In August, 1963, a proposal for Navagarn Dam of 
FRL 425 was brought to the notice of Madhya 
Pradesh Government. A meeting between the 
Union Minister of Irrigation and Power and Chief 
Ministers of Madh}ra Pradesh and Gujarat was 
held in November, 1963, to discuss the question 
of development of Narmada River. At this meet­
ing there was an agreement between Madhya Pra­
desh and Gujarat representatives (subject to ratifi­
cation of their respective Governments) on the 
development of Narmada River. According to 
Clause 6 of the Bhopal Agreement, Gujarat was 
entitled to build the Navagam Dam upto FRL 425 
and the connected canal system and the benefits 
would go entirely to Gujarat. Gujarat ratified the 
agreement. Madhya Pradesh, however, raised 
several objections und failed to ratify the agree­
ment, vide letter to Chief Minister of Madhya 
Pradesh Exhibit MP-17 and the reply of Dr. K. L. 
Rao Exhibit MP~I9. A copy of the Bhopal Agree­
ment is at Annexure Jl of the Affidavit. In Sep­
tember, 1964, the Government of India in consul­
tation with the States concerned set up a Commit~ 
tee headed by Dr. A. N. Khosla to go into the 
problem of allocation of the waters of Narmada. 
One of the specific terms of reference of this Com-, 

mittee was to examine in particular the Navagam 
Dam Project together with alternative projects, if 
any and to suggest appropriate full reservoir level 
and consequential adjustments. While the Khosla 
Committee was erigaged on its work, the Govern­
ments of Madhya Pradesh and Maharashtra enter­
ed into an agreement on 5th April, 1965, with 
regard to the construction of the J alsindhi Project 
Without any consultation with the Government of 
Gujarat whose proposal for Navagam Dam of 
greater height would be rendered impossible with 
the construction of Jalsindhi Dam. The Union 
Government states in its affidavit that this agree~ 

ment between Madhya Pradesh and Maharashtra 
had the effect of pre-empting the options of deve­
lopment of the Lower Narmada with respect to the 
proposed height of the Navagam Dam Project of 
Gujarat. A copy of the Jalsindhi Agreement is 
Annexure lll of the Affidavit. The Khosla Com­
mittee recommended that the full reservoir level o! 
th.C Navagam Dam should be 500 and for the irri­
gation of border areas of Gujarat and Rajasthan 
the full supply level of Navagam Canal should be 
300, as a canal of such level alone could deliver 
water to the border areas of Gujarat in the Rann 
of Kutch and in the Barmer and Jalore Districts 
of Rajasthan State. The Khosla Committee also 
recommended that Madhya Pradesh could utilis~ 

about 15.6 MAF, that Gujarat could utilise 10.99 
MAF water and Rajasthan and Maharashtra 0.25 
MAF and 0.10 MAF respectively. While Gujarat 
and Rajasthan broadly accepted the Khosla Com­
mittee recommendations, the Governments of 
Madhya Pradesh and Maharashtra raised various 
objections. A discussion was again held by the 
Central Government with the concerned States. 
The Union Minister of Irrigation and Power had 
discussions with the Chief Ministers of Madhya 
Pradesh, Gujarat and Rajasthan individually at 
the respective State capitals in May~June 1966. 
Thereafter prolonged discussions were held at 
technical level in July-August 1966 between the 
technical officers of the State Governments and 
those of CW&PC. In August 1966, the Union 
Minister of Irrigation & Power had a meeting with 
the Chief Ministers of Madhya Pradesh, Gujarat 
and Rajasthan. Subsequently, there was a discus­
sion between the Chief Ministers of.-Gujarat and 
Madhya Pradesh in May-June 1967. Dr. K. L 
Rao had also discussions with Ministers of Irriga­
tion and Electricity of Madhya Pradesh in October 
1967. He had also meetings with the Chief Minis­
ters of Madhya Pradesh, Maharashtra and Gujarat 
and the Irrigation Ministers of these States as well 
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as of Rajasthan In December i967. Between Jan­
uary and April 1968 discussions were held between 
officialS of the Central Government and those of 
Madhya Pradesh regarding-the water requirements 
·of that State for irrigation, but it was not possible 
to reconcile the widely divergent viewpoints of re­
quirement of irrigation irl. the Narmada basin iP 
Madhya Pradesh (sec paragraphs 14-15 of the 
Affidavit of the Union Government dated lOth 

,March, 19.71), 

In view of the factS stated in the affidavit of the 
Union Government, we arc of the opinion that 
there was in e~istcnce relevant material before 
the Union Government to form the opinion th~t 
the water dispute between the four States could 
nOt be settled by negotiation and that the reGuire­
ment ·of Section 4 of the 1956 Act has been satis­
fied in this case. 

For the reasons assigned, we hold that the Cen­
~ral Government had material for forming the 
opinion that the dispute could not be settled by 

' 

negotiations within the meaning of Section 4 of 
the 1956 Act and the action of the Central Gov­
ernment constituting the Tribunal by the Notifica­
tion No. S.O. 4054 dated 6-1()-1969 and in mak­
ing a reference of the complaint of Gujarat by 
Reference No. 12/6/69·WD dated 6-1()-1969 is 
not ultra vires. 

Issue l(b) is answered accordingly. 

Lastly we desire to express our i~debtedness to 
the Attorney General of India and all the counsel 
for the various Party States ·for their very careful 
and elaborate arguments in this' case. 

(Sd.) (V. RAMASWAMl) 
Chairman 

' 
(Sd.) (V. P. GOPALAN NAMBIYAR) 

Member 

(Sd.) (E. VENKATESAM) 
Member 
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The following Order and Decision of the Tribu~ 
nal is delivered by : 

MR. V. RAMASWAMI, Chairman-On the 6th 
July, 1968, the Government of Gujarat made a 
complaint under section 3 of the Inter-state Water 
Disputes Act (33 of 1956) stating that a water dis~ 
pute had arisen between the State of Gujarat and 
the Respondent States of Madhya Pradesh- and 
Maharashtra over the use, distribution and contwl 
of the waters of the inter-State river Narmada. In 
substance, the allegation was that executive action_ 
had been taken by Maharashtra and Madhya Pra~ 
desh which had prejudicially affected the State of 
Gujarat and its inhabitants. The Government of 
Madhya Pradesh had proposed to construct Mah~ 
eshwar and Harinphal Dams over Narmada in its 
lower reach and Madhya Pradesh had also enter. 
'ed into an agreement with the Government of 
Maharashtra to jointly construct Jalsindhi d~m 
over Narmada in its course between these two 
States. The Government of Gujarat objected to 
the proposals of the Governments of }r:ladhya 
Pradesh and Maharashtra on various grol,lnds, the 
prin~ipal one being that these projects would pre~ 
judicially affect the rights and interests of Gujarat 
State by compelling Gujarat State to restrict .the 
height of the dam it proposed to construct across 
the river at Navagam from FRL 530 as proposed 
to FRL 310 or less. It was said that this would 
mean a permanent detr-iment to the irrigation and 
power benefits that would be available to the 
inhabitants of Gujarat and this would also make 
it impossible for Gujarat to reclaim the desert 
area in the Rann of Kutch. It was alleged that 
the limitation of FRL would drastically reduce 
the irrigation potential of Navagam Dam ~ 12 
lakh acres or even less and that Gujarat would be 
permanently deprived of its equitable shar_e in 
Narmada waters to the prejudice of the righ~s 
and interests of the inhabitants of Gujarat. Ac· 
cording to the State of Gujarat, the piincip.ai 
matters in dispute are : 

(i) the right of the State of Gujarat to the 
control and use of the waters of the Narmada 
river on well~accepted principles applicable to 
the use of waters of inter-State rivers ; 

{ii) the right of the State of Gujarat to object 
to the arrangement between Madhya Pradesh 



54 

and Maharashtra for development of Jalsindhi 
Darn; 

(.iii) the right of the State of Gujarat to raise 
the Navagam Dam to an optimum height com­
mensurate with the efficient use of Narmada 
waters including its control for providing re­
quisite cushion for flood control; and 

(iv) the consequential right of submergence 
of areas in the States of Madhya Pradesh and 
Maharttshtra. 

Acting under section 4 of the Inter-State Water 
Disputes Aci, 1956 (hereinafter referred to as the 
l 956 Act) the Government of India constituted 
this Tribunal f.or adjudication of the water dispute 
vide Notification No. S.O. 4054 dated 6th Octo­
ber, 1969 ... ·: On the same date, the Government of 
fndia made a reference of _the water dispute to this 
TribunaJ by their Reference No. 12/6/69-WD 
which sta_tes : 

. .'~ln exercise of the powers conferred by sub­
seCti6n (1) of section 5 of the Inter-State Water 
Disputes Act, 1956 (33 of 1956), the Central 
Government hereby refers to the Narmada 
Water Disputes Tribunal for adjudication of the 
water dispute regarding the inter-State river, 
Narmada, and the river valley thereof, emerging 

from letter No. MIP-5565/C-10527-Ldated the 
6t,hi July, 1968 from the Government of Guja­
rat." 

On 16th October. 1969, the Govenlment of India 
made 'another reference of certain issues raised by 
the State of Rajasthan under section 5(1) of the 
1956 Act vide Reft::rence No. 10/1/69~WD dated 
the 16th October, 1969. 

On. 24th November, 1969, the State of Madhya 
Prac;lesh filed a Demurrer before the Tribunal that 
the action of the Government of India in constitut­
i~.g th~ Tr~bunal under Notification No. S.O. 4054 
dated 6th October 1969 and making a reference 
of .the complaints of Gujarat and Rajasthan by 
their ~eferences No. 12/6/69-WD dated the 6th 
October, 1969 and No. 10/1/69-WD dated the 
16th October, 1969 was ultr_a vires of the 1956 Act. 
The contention of Madhya Pradesh was that 
there was no "water dispute" within the meaning 
of section 2(c) read with section 3 of the 1956 Act 
a:rid iiSo that the GOvernment of India had no ma­
terial for forming the opinion that_ the water dis-­
pute- could not be settled by negotiation within 
tlie lneaning of section 4 of the 1956 Act. It was 
said that Maheshwar, Harinphal and Jalsindhi 
projects were purely power projects and would not 

diminish the flow of water prejudicially affecting 
the interests of Gujarat. It was claimed that the 
implementation of these projects would not re­
duce the irrigation potential to 12 lakh acres or 
less as alleged by Gujarat. Madhya Pradesh also 
objected that Gujarat had no right to construct the 
Navagam Darn above FRL 210. _. It was alleged 
that the claim of Gujarat to construct Navagam 
Dam at FRL 530 was beyond its competence as 
the construction of such a dam will submerge the 
territories of Maharashtra and Madhya Pradesh 
and three important projects of Madhya Pradesh 
at Jalsindhi, Harinphal and Maheshwar would be 
submerged. It was also contended that the State 
of Rajasthan not being a co-riparian State had no 
legal right to set in motion the machinery of the 
Inter-State Water Disputes Act. It was claimed 
that Rajasthan not being a basin State had no 
right to share the waters of river Nannada. 

After the party States filed their respective State­
ments of Case and the respective Rejoinders to 
each other's Statement, the Tribunal framed 24 
issues at the seventh meeting on 28-1-1971. In 
C.M.P. No. 13 of 1971, Maharashtra prayed that 
out ·of the issues framed, issue l(a), ](A), 2, 3 and 
19 may be separately tried as preliminary issues. 
In\ C.M.P. No. 3 of 1971, Madhya Pradesh pray­
ed that issues 1 (b) and 4 may also be similarly 
tried. By its Orde~ dated 26th April, 1971 on 
C.M.P. Nos. 3, 12 and 13 of 1971, the Tribunal 
held that the following issues already settled on 
28th January, 1971 and as amended should be 
tried as preliminary issues of law:-

" 1. Is the action of Central Government con­
stituting this Tribunal by the Notification No. 
S.O. 4054 dated 6.10.1969 or in making a refer­
ence of complaint of Gujarat by Reference 
No. 1216/69-WD dated 6-10-1969 under the 
Inter-State Water Disputes Act (Act No. 33 of 
1956) ultra vires for the alleged reasons: 

(a) that there was no "water dispute" within 
the meaning of section 2(c) read with section 3 
of the Act and I or 

(b) that the Central Government had no mate­
rial 'tOr forming the opiriion that t_he water dis­
pute "could not be settled by negotiations" with­
in the meaning of section 4 of the Act ? 

"lA. Has this Tribunal jurisdiction. to enter­
tain or decide the question as to whether the 
action of the Central Government in constituL 
ing this Tribunal under Notification No. S.O. 
4054 dated 6-:10-1969 and in referring the com­
plaints of Gujarat and Rajasthan by References 
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No. 12!6/69-Wfi dated 6th October, 1969 and 
No. 10/1169-WD dated the 16th October, 1969 
ultra vires of the Inter-State Water Disputes Act, 
1956? 

"2. Is the Notification of the Central Govern­
ment No. 10/1/69-WD dated 16-10.1969 in 
referring the complaint of Rajasthan to this 
Tribunal for adjudication under section 5 of the 
Act ultra vires for the reasons :-

(a) that the complaint of Rajasthan is not a 
matter connected with or relevant to the water 
dispute between Madhya Pradesh, Maharashtra 
and Gujarat already referred to the Tribunal by 
the Central GOvernment by its previous Refer­
ence dated 6-10-1969, and 

(b) that no part of the territory of Rajasthan 
is located within the Narmada basin or its val­
ley? 

"3. Is the State of Rajasthan not entitled to any 
portion of the waters of the Narmada basin on the 
grm.:nd ·that the State of Rajasthan is not a CO­

riparian State or that no portion of its territory 
is situated in the basin of the river Narmada? 

"19(i). Whether the proposed execution of the 
Navagam project with FRL 530 or thereabouts 
or less involving consequent subrllergence of a 
portion of the territories of Maharashtra and I or 
Madhya Pradesh can form the Subject matter of 
a ''water dispute" within the meaning of Section 
2(c) of the Inter-State Water Disputes Act (Act 
No. 33 of 19561. 

"19(ii). If the answer to 19(i) is in the affirma­
tive w;hether the Tribunal has jurisdiction : 

(a) to give appropriate directions to Madhya 
Pradesh and/or Maharashtra to take steps by 
way of acquisition or otherwise for making the 
submerged land available to Gujarat in order to 
enable it to execute Navagam Project with FRL 
530 or thereabouts or less; 

(b) to give cumequent direc.ciunS to· Gujarat 
or other party States regarding payment of com­
pensation to Maharashtra and/or Madhya Pra­
desh and/ or given them a share in the beneficial 
uses of Navagam Dam; and 

(c) for rehabilitation of displaced persons." 

After giving a hearing to the party States and 
the Attorney General on behalf of the Union of 
India 9n these preliminary issues, the Tribunal 
delivered its judgement on 23rd February, 1972 

holding that the Notification of the Central Gov~ 
ernment No. 10/1/69-WD dated 16th October, 
1'969 referring the matters raised by Rajasthan by 
its complaint was ultra vires of the Act. The Tri­
bunal further held that the action of the Central 
Government constituting the Tribunal by Notifi­
cation No. S.O. 4054 dated 6th October, 1969 and 
making a reference of the water dispute regarding 
the inter-State river Narmada and the river vallty 
thereof emerging from the complamt of Gujarat 
by Notification No. 12/1/69-WD dated 6th Octo· 
ber, 1969 was not ultra vires of the Act and the 
Tribunal had jurisdiction to decide the dispute 
referred to it at the instance of Gujarat. With re­
gard to issues No. 19(i) and (ii) the Tribunal fur­
ther held that the proposed construction of the 
Navagam Project involving consequent submerg­
ence of the portions of territories of Maharashtra 
and Madhya Pradesh can form the subject-matter 
of a "water dispute" within the meaning of section 
2(c) of the Act. The Tribunal also held that it 
had jurisdiction to give appropriate directions to 
Madhya Pradesh and Maharashtra to take steps 
by way of acquisition or otherwise for making 
submerged land available to Gujarat in order to 
enable it to execute the Navagam Project and to 
give· consequent direct~ons to Gujarat and other 
party States regarding payment of compensation 
to Maharashtra and Madhya Pradesh, for giving 
them a share in beneficial uses of Navagam Dam 
and for rehabilitation of displaced persons. 

Against the judgement of the Tribunal on pre· 
liminary issues dated 23rd February, 19.72, Madhya 
Pradesh and Rajasthan preferred appeals to the 
Supreme Court by Special leave and also obtain­
ed stay of the proceedings before the Tribunal to 
·the limited extent mentioned in the orders of the 
Supreme Court. 

The orders of the Supreme Court granting Spe· 
cial leave to Rajasthan and Madhya Pradesh are 
dated 1st May, 1972 and 6th June, 1972. 

On 31-7-1972, while the Tribunal was in ses· 
sian engaged in the work of discovery and inspec­
tion of documents, it was represented to us by 
Counsel for all the party States and the Union o[ 
India that the Chief Ministers of Madhya Pradesh, 
Maharashtra, Gujarat and Rajasthan had entered 
into an agreement to compromise the matters in 

- dispute with the assistance of the Prime Minister 
of India. The party States and the Union of India 
therefore prayed for adjournment of the proceed­
ings of the Tribunal from time to time on the same 

j 



ground. The ptayer for adjournment was granted 
by the Tribunal on the relevant dates .. 

In C.M.P. No.8 of 1974, Gujarat states that the 
Chief Ministers of Madhya Pradesh, Maharashtra 
and Rajasthan and the Adviser to the Governor of 
Gujarat have arrived at an agreement on a num­
ber of issues on, 12th July, 1974. A copy of the 
Agreement is Annexure 'A' to the.application and 
is reproduced below:-

"IT IS AGREED : 
(I) that the water dispute referred to theNar­

mada Water Disputes Tribunal be deter­
mined by the. Tribunal on ·the basis of thts 
agreement between the States of Madhya 
Pradesh, Maharashtra, Gujarat and ka· 
jasthan thereinafter referred to as 
'Madhya Pradesh', 'Maharashtra', 'Guja­
rat' and 'Rajasthan' respectively); 

(2) that development of Narmada should no 
longer be delayed in the best regional and 
national interests~ 

(3) that the quantity of water in Narmada 
available for 75 per cent of the year b!! 
assessed at 28 million acre feet and that 
the Tribunal in determining the disputes 
referred to it do proceed on the basis of 
that assessment; 

(4) that the requirements of Maharashtra 
and Rajasthan for use in their territories 
are 0.25 and 0.5 million acres feet res­
pectively and that the Tribunal in deter­
mining the disputes referred to it do pro­
ceed on the basis that the requirements 
of Maharashtra for use in its territories 
are 0.25 million acre feet and that Ra­
jasthan will get for use in its territories 
0.5 million acre feet without prejudice to r the height of the canal; 

Js) that the net available quantity of water 
for use in Madhya Pradesh and Gujarat 
is 27.25 million acre feet and that the 
Tribunal in determining the disputes re­
ferred to it do proceed on the basis that 
the net available quantity of water for 
use in Madhya Pradesh and Gujarat is 
27.25 million acre feet; 

)6) that the Tribunal do allocate this hal­
" ance of water. namely, 27.25 mi!Iion acre 

feet, between Madhya Pradesh and Guja­
rat after taking into consideration vari­
ous contentions and submissions of the 
parties hereto; 

--

(7) that the height of Navagam bam be' fix­
ed by the Tribunal after taking into con­
sideration various contentions and sub­
missions of the parties hereto; 

(8) that the level of the canal be fixed by 
the Tribunal after taking into considera­
tion various contentions and submissions 
of the parties hereto; 

(9) that in the light of this agreement, issues 
Nos. 4, 5, 7, 7(al, ?(c), 7(d), 7(e), 7(f), 
8, 10, II, 12 and 20 framed by the Tribu· 
nal on 28th January, 1971 may be dele­
ted and that issues Nos. 6, 7 (b), 13 and 
17 may be suitably modified as in the ·an­

nexure to this agreement. All other 
issues may be determined by the Tribu­
nal after taking into consideration the 
various contentions and submissions of 
the parties beret~; 

(10) that for the limited purpose of effectuat­
ing the terms of this agreement, Madhya 
Pradesh do withdraw the proceedings 
filed by it before the Hon'ble the Sup· 
reme Court and arising out of the deci­
sion of the Tribunal dated 23rd Febru­
ary 1972, on the preliminary issues of 
law; 

(11) that for the limited purpose of effectuating 
the terms of this agreement Rajasthan do 
withdraw the proceedings filed by it be­
fore the Hon'ble Supreme Court and aris­
ing out of the decision of the Tribunal 
~ated 23rd February, 1972 on the prelimi­
nary issues of law; and 

02) that Rajasthan shall be a party to the fur­
ther proceedings before the Tribunal, 
without prejudice to the legal position re· 
garding the rights of a non-riparian State.'' 

In C.M.P. 8 of 1974, Gujarat has made a prayer 
that the Tribunal may be pleased to determine the 
dispute on the basis of this agreement and give ap­
propriate directions to Madhya Pradesh, Maha­
rashtra, Gujarat and Rajasthan, so as to enable it 
to determine the disputes referred to it on that 
basis. 

In C.M.P. 23 of 1974, Rajasthan has also annex­
ed a copy of the agreement dated 12th July, 1974 
and has made prayers to a similar effect. 

In C.M.P. Nos. 27 and 47 of 1974, Maharashtra 
and Madhya Pradesh have also annexed copies of 
the agreements dated 12th July, 1974 and hhve 
made prayers to the Tribunal to an identical effect. 
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in C.M.P. No·. 55 of 1974, Rajasthan made a 
statement that it has applied to the Supreme Court 
for withdrawing Civil Appeal No. 1129 of 1972 
1ued agamst the judgement of the Tribunal dated 
lJrd . .t<eor.uary liJ/2 and the Supreme Court had 
made an order allowing Rajasthan to withdraw the 
t~aid appeal. 
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Jn C.M.P. 56 of 1974, Madhya Pradesh has 
made statement that it has applied to the Supreme 
CoUrt for withdrawing Civil Appeal No. 1742 of 
IYfl against the judgement of the Tribunal on the 
prelunmary issues and on 1st August, 1974, the 
Supreme Court has passed orders permitting 
M<~:dhya Pradesh to withdraw the said appeal. 

On 1st August, 1974, a joint petition by the four 
Counsel appearing for Madhya Pradesh and the 
other three States was filed before us saying that the 
party States have arrived at an agreement dated 
12th July, 1974 signed· by the Chief Ministers of 
Madhya .Pradesh, Maharashtra, Rajasthan and the 
Adviser to the Governor of Gujarat and praying 
that the Tribunal may determine the disputes on 
the basis of that agreement and give appropriate 
and necessary directions to the concerned party 
States (vide C.M.P. 57, of 1974). 

We propose in the first instance to deal with para­
graphs .3, 4 and 12 of the agreement of 12th July 
1974 by which the party States have reached a com­
promise on certain matters of dispute. There has 
been a serious controversy between the party States 
as to what is the utilisable quantum of waters in 
Narmada at Navagam Dam site on the basis of 75 
per cent dependability. This is the subject-matter 
of issue No. 7 before the Tribunal. The party 
States have now agreed that the net available quan­
tity of Narmada waters for use with 75 per cent de­
pendability should 'be assessed at 28 million 
acre feet. It is true that the ]nter-State Water Dis­
putes Act does not contain any provision specifical­
ly authorising the Tribunal to record a compromise 
or to make an award in terms thereof corresponding 
tc the provision of Order 23, rule 3 of Civil Pro­
cedure Code. But nothing in the Ac"t or Rules pre­
cludes this Tribunal from accepting the agreement 
of the parties on any Particular issues and giving 
a decision in terms of that agreement and from 
incorporating it in the report of the Tribunal for­
warded to the Central Government under section 
5(2) of the Act. This view is borne out by the 
decision of the Supreme Court in The State nf 
Bihar v. D.N. Gangulv & Others 1959 S.C.R. 1191 
at 1202 and 1203. We accordingly accept the 

agreement of the party States on this Issue (that is, 
issue 7) and give our decision that the utilisable 
quantum of waters in Narmada at Navagam Dam 
s1te on the basis of 75 per cent dependability. should 
be assessed at 28 million acre feet. 

In para 4 of the agreement, the party States say 
that the requirements of Maharashtra and Rajas­
than are .25 million acre feet and .5 million acre 
feet respectively and the Tribunal in determining 
the disputes referred to it may proceed on the basis 
that Maharashtra may be allotted .25 million acre 
feet and Rajasthan may be allotted .5 million acre 
feet for use in their respective territories without 
prejudice to the level of the Navagam Canal. As 
regards the allotment of share to Rajasthan, there 
has been serious dispute between the party States 
and the Central Government had to make a refer~ 
ence of the dispute to the Tribunal under section 
5(1) of the 1956 Act vide Reference No. 10/1/69.:. 
WD dated 16th October, 1969. The case of 
Madhya Pradesh and Maharashtra was that Rajas .. 
than had no right to a share of Narmada waters 
as it was a non-riparian State. In its preliminary 
decision given by the Tribunal on 23rd February, 
1972, it was held as a matter of law that Rajasthan 
being a non-riparian State was not entitled to a 
share of the waters of the inter-State river Nar­
mada. Against the decision of the Tribunal, 
Rajasthan had taken appeal to the Supreme Court. 
This appeal has now been withdrawn. The deci­
sion of the Tribunal has, therefore, become final. 
But the legal position has changed as a result of the 
subsequent agreement between the party States 
dated 12th July, 1974. As a result of this agree­
ment, Rajasthan has now become entitled to a share 
of the Narmada waters to the extent of .5 million 
acre feet. The right of Rajasthan to a share of the 
Narmada water is now based on the agreement 
between the party States and not on the general 
law as set out in the decision of the Tribunal dated 
23rd February 1972. As the Indus Commission 
has pointed out in its report, the most satisfactory 
settlement of dispute of waters of inter-State rivers 
is by agreement and once there is such an agree~ 
ment, that itself furnishes the law governing the 
rights of the several party States until a new agree­
ment is concluded v;de page 10 paragraph 14 of the 
Indus Commission Report, Vol I. The same prin­
ciple is enunciated iit the judgement of the Inter­
national Court of Justice, 1937, in the Meuse Dis­
pute between Holland and Belgium (Diversion of 
water from the Meuse-P.C.J.J. Series A/B N~. 'J{J. 
1937). We therefore ac,cept the agreement of th~. 

'parties in this regard and we decide that Rajasthan 



~fentiflea fci ·a Shire of .5 milliOn-acre feCt of:N;r; 
• illada watcrs~as a result of the agreement of the 
·party States dated 12-7-1974. In other words, this 

is our decision on Issue No. 8 and Issue No. 7 c;o 
far as it concerns Rajasthan. 

As regards Maharashtra also, we accept the 
agreement and give our decision that Maharasbtw 
is entitled to .25 million acre feet as its rightful 
share of the utilisable quantum of Narmada waters. 
This is our decision on Issue 7 so far as it concerns 
Maharashtra. 

Jn clause 12 of the agreement, the party States 
have agreed that Rajasthan shall be a party to the 
further proceedings before the Tribunal without 
prej~.:dice to the legal position regarding the rights 
of a non-riparian State. We accept this clause of the 
agreement and direct that Rajasthan shall be a 
party to the further proceedings before the Tribu­
nal in terms of the agreement. 

In clause 9 of the agreement, the party States 
pray that Issues Nos. 6. 7(b), 13 and 17 may be 
suitably modified as follows:- · 

Issue No. 

6. What should be the height of the dam at 
Navagam across the Narmada water and what 
should be the level of the canal at its offtake with 
adequate discharge, carrying capacity from the 
Navagam Dam? 

7(b). How and on what basis should equitable 
apportionment of the 27.25 million acre feet of 
water be made between the States of Madhyd 
Pradesh and Gujarat? What should be the allo­
cation to either State?. 

13. Should any directions be given 

(a) for releases of adequate water by Madhya 
Pradesh below Narmadasagar for the set­
ting up and operation of Navagam Dam; 

(b) for specification of FRL and MWL of tht~ 
storage ·at Navagam Dam and t;he FSL of 
Navagam Canal so as not to prejudicially 
affect the interests of Madhya Pradesh, 
Mahara.c;htra or the other concerned 
States ; 

(c) for releases by the State of Madhya Pra­
desh below Narmadasagar for the benefits 
of the States of Gujarat and Maharashtm; 
and 

(d) for the releases by the State of M:1dhya 
Pradesh below Narmadasagar for the 
benefits of the State of Rajasthan. 

17. Whether the costs .and benefits ol th~ 
Navagam project, Guj·arat are required to be 
shared amongst the concerned S~ates. If so, in 
what manner and on what terms and conditions? 
H not, whether Gujarat is liable to pay any, and 
if so, what compensation to Maharashtra and/or 
Madhya Pradesh for loss of power? Whether 
Maharashtra and/or Madhya Pradesh arc entitl­
ed to any share of power beca usc of their propos­
ed projects, namely Jalsindhi, Harinphal and 
Maheshwar. 

After having heard the Learned Counsel of the 
party States. we allow the prayer and direct that 
JSsues 6, 7(b), 13 and 17 may be modified as prayed 
for. 

Jn clause 9 of the agreement, the party States 
have prayed that issues Nos. 4, 5, 7, 7(a), ?(c), 7(d), 
7(c), 7(!), 8, 10, II. 12 and 20 may be deleted. 
As regards issues 4 and 5, it was stated by the Coun­
sel for Gujarat and Madhya Pradesh that though 
they have applied for the deletion of these issues, 
the intention of the agreement is that it would be 
open to party States to argue the Sl!bject-matter 
covered by· these· issues when issue No. 6 is taken 
up for consideration. In other words, the conten­
tion of the party States is that the deletion of the 
issue does not mean that these issues are given up 
but they will be argued under another head, name­
ly, under issue No 6. We accept the prayer of the 
party States and direct that issues 4 and 5 may be 
deleted subject to the reservation that it will be 
opcli to the party States to argue the subject-matter 
covered by these issues under modified issue 6. 

Issues 7 and 7(a): Issue Nos. 7 and 7(a} may be 
deleted as prayed for by the party States. With 
regard to this issue we have already given our deci­
sion on the net available quantity of Narmada 
waters for use with i5 per cent dependability on 
the basis of the agreement of the parties. So far 
as t;h~ allocation of this quantity of water among 
the party States is concerned, we have already given 
our decision that Rajasthan is entitled to .5 million 
acre feet and :rvi"aharashtra is entitled to .25 million 
acre feet as their rightful share in view of the agree­
ment between the party States dated 12th July, 
1974. 

Issues 1(c), 1(d). 1(e) and 1(1): We pointed 
out to the Learned Coumel for the party States dur~ 
ing argument that it i<> c.sscntial that the matters 
covcro.d by issues 7(c). 7(d). 7(c) and 7(f) 
should as a matter of law he taken into account in 
determining the equitable Upportionmcnt of the 
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available waters of Narmada between different 
States under the modified issue No. 7(b). In this 
context we referred to Article V of the Helsinki 
Rules setting out the relevant factors which ·arc to 
be considered while determining the reasonable 
and equitable share of each basin State in the 
beneficial use of the waters of an inter-State river. 
The Learned Counsel for'·all the party States agreed 
with this legal proposition and prayed that these 
issues may be deleted as prayed for but it 
sJl_ould be made clear in our order that it 
will be open to the party States to argue the subject­
matter covered by issues 7(c), 7(d), 7(e) and 7(fl 
while dealing the issue 7(b). The submission of 
all the four party States is that deletion of issues 
7(c), 7(d), 7(e) and 7(f) does not mean that these 
issues are given up but the deletion ·is only made 
for compression of the language and for bringing 
about a reduction of issues. We accept the prayer 
of the party States and order that issces 7(c), 
7(d), 7(e) and 7(f) may be deleted but subject to the 
qualification that it is ·open to the party States to 
argue the subject-matter covered by the issues 7 (c), 
7(d), 7(e) and 7(f) while arguing issue 7(b). 

Issue 8: This issue may be deleted as prayed for. 
We have already given our decision that Rajasthan 
is entitled to .5 million acre feet of the utilisable 
quantum of Narmada waters at 75 per cent depend­
ability as stipulated in clause 4 of the agreement. 

NEw DELm; 

8th October, 1974. 

A question was raised during the hearing of the 
case whether this Tribunal could give a decision on 
the subject-matter of an issue which the parties have 
applied for deletion in these CMPs. In our opi­
nion, the Tribunal is empowered under section 5(2) 
of the 1956 Act to adjudicate and give a decision 
or finding on any matters referred to it irrespective 
of the presence or absence of a formal issue in that 
matter and incorporate its decision or finding in its 
report to the Central Government under section 
5(2) of the 1956 Act. The Learned Counsels for 
Madhya Pradesh, Gujarat, Maharashtra and Rajas­
than have all agreed that this view represents the 
correct position in law. 

lssu.-:s No. 10, 11, 12 and 20: Gujarat says that 
these issues may be deleted but submits that it 
should be made clear that it will be open to Guja­
rat to argue the subject-matter of all these issues 
under issues 6, 7(b) and 21. Madhya Pradesh, 
Maharashtra and Rajasthan also said that these 
issues may be deleted but it should be opefl to them 
also to argue these issues under any other issue. 
We accept the prayer of the party States and ,order 
that issues 10, ]1, 12 and 20 may be deleted subject 
to the qualification that it will be open to Gujarat, 
Madhya Pradesh, Maharashtra and Rajasthan to 
argue the subject-matter of these issues under issues 
6, 7(b), 21 or any other issue. 

Sdi-
<V. RAMASW AMD 

Chairman 

' Sd/-
(V. P. GOP ALAN NAMBIYAR) 

Member 

Sd/-
IE. VENKATESAM) 

Member 

.J 
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AGREEMENT DATED JULY 22, 1972, AMONGST THE CHIEF MINISTERS OF 
MADHYA PRADESH, GUJARAT, MAHARA SHTRA AND RAJASTHAN 

NARMADA DEVELOPMENT 

1. ·Though Narmada is one of the best rivers of 
the country with a great potential, it has not been 
developed even after Independence. Government of 
India is requested to give priority to the develop· 
ment of this great river in this decade. 

2. Narmada Development will result ·in irrigating 
millions of acres, development of hydro power spe­
cially for peaking purpose in a region dominated by 
thermal and nuclear power, excellent waterways for 
navigation cutting across the country and acceleraL 
ed development of rich mineral resources available 
in its basin and vicinity. The Chief Ministers of 
the States concerned feel that development of 
Narmada should no longer be delayed in the best 
r_egional and national interests and therefore agree 
~o the settlement of disputes connected with this 
river by mutual agreement and with the assistancl! 
of the Prime Minisler of India. 

3. The quantity of water in Narmada available 
for 75 per cent of the years, is assessed at about 28 
million acre feet. The requirements of Maharashtra 
and Raja~than for use in their territories are 0.25 

~d 1- GHANSHY AMBHAI OZA 
Chief Minister of Gujarat · 

Sdl- V, P, NAIK 
ChiJi Minister of Gujarat 

' 
NEW DELHI; 

July 22, 1972. 

and 0.5 million 'acre feet respectively. These are 
without prejudice to the level of the canal 
Deducting this, the net available quantity of water 
for use in Madhya Pradesh and Gujarat is 27.25 
million acre feet. Prime Minister of India is reques­
ted to allocate this. balance of water between the 
States of Madhya Pradesh and Gujarat taking into 
account the various relevant features in both the 
States. 

4. The various view points with regard to the 
height of Navagam Dam would be gone into and a 
suitable height may also be fixed by the Prime 
Minister of India. 

5. After the decisions on the above referred mat­
ters are given by the Prime Minister, Chief Minis­
ters of the States concerned will meet and finalise 
the arrangements for the power generation and its 
distribution. 

6. We earnestly hope the development of Na:r-
mada will be inaugurated by laying foundation 
stone for one or more of the rllajor works· on 
Narmada on the auspicious day of 15th August, 
1972. 

6o 

Sd/- P, C, SETHI 
Chi,!'/ Minister of Madhy'a Pradesh 

Sd I, BARKATULLAH KHAN 
Ch;ef Mini_s~er ?l ~ajasthan 

" 

i 
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Exhibit c-i 
NARMADA WATER DISPUtE 

IT IS AGREED;-

(1) that the water dispute referred to the Narma· 
da Water Disputes Tribunal be determined by the 
Tribunal on the basis of this agreement between 
the States of Madhya Pradesh. Maharashtra, Guja­
rat and Rajasthan (hereinafter referred to as· 'Ma­
dhya Pradesh'. 'Maharashtra', 'Gujarat' and 'Rajas­
than', respectively); 

(2) that development of Narmada should no 
longer be delayed in the best regional and national 
interests; 

(3) that the quantity of water in Narmada avail­
able for 75 per cent of the years be assessed at 28 
million acre feet and that the Tribunal in determin­
ing the disputes referred to it do proceed on the 
basis of that assessment; 

(4) that the requirements of Maharashtra 'and 
Rajasthan for use in their territories are 0.25 and 
0.5 million acre feet, respectively and that the Tri. 
bunal in determining the disputes referred to it do 
proceed on the basis that the requirements of 
Maharashtra for use in its territories are 0.25 mil­
lion acre feet and that Rajasthan will get for use in 
its territories 0.5 million acre feet without prejudice 
to the level of the canal· 

,)C that the net ava~able quantity of wa~er for 
use in Madhya~Pradesh and-dlljanitis 27.25 mil­
lion acre feet and that the Tribunal in determin­
ing the disputes referred to it do proceed on the 
basi~ that the net available quantity of water for use 
in Madhya Pradesh and Gujarat is 27.25 million 
acr~feet; 

J6) that the Tribunal do allocate this balance of 
water. namely, 27.25 million acre feet, between 
M~dhy~ Pradesh and Gujarat after taking into Con-

NEW DELHI 

3D Agri. 

Sdi-
Chief Minister -of Madhya Pradesh 
for_ the State of Madhya Pradesh. 

Sd/-
V. P. NAIK 12-7-74 

Chief Minister of Maharashtra 
for the State of Maharashtra. 
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sideration various contentions and submissions of 
the parties 'hereto; 

(7) that the height of Navagam Dam be fixed by 
the Tribunal after taking into consideration various 
contentions and submissions of the parties hereto; 

(8) that the level of the canal be fixed by the 
Tribunal after taking into consideration various 
contentions and submissions of the parties hereto; 

(9) that in the light of this ·agreement, issue Nos. 
4, 5, 7, 7(a), 7(c), ,7(d), 7(e); 7(f), 8, 10, 11, 12 
and 20 framed by the Tribunal on 28th January, 
1971 may be deleted and that issue Nos. 6, 7(b), 13 
and 17 may be suitably modified as in the An­
nexure to this Agreement. All other issues may be 
determined by the Tribunal after taking into consi­
deration the various contentions and submissions 
of the parties hereto; 

(10)· that for the limited purpose of effectuating 
the terms of this agreement, Madhya Pradesh do 
withdraw the proceedings filed by it before the 
Hon'ble the Supreme Court and arising out of the 
decision of the Tribunal dated 23rd February, 1972 
on the preliminary issues of law; 

( 11) that for the limited purpoSe of effectuating 
the terms of this agreement, Rajasthan do with­
draw the proceedings filed by it before the Hon'ble 
the Supreme Court and arising out of the decision 
of the Trib:unal dated 23rd February, 1972 on the 
preliminary issues of law; and 

(12) that Rajasthan shall be a party to the fur­
ther proceedings before the Tribunal, without pre· 
judice to the legal position regarding the rights '- f 
a non-reparian State. 

. Dated this Twelfth day of July, 1974. 

Sd/-

12-7-1974 
Adviser to the Governor 
for the State of Gujarat. 

Sd/-
Chief Minister of Rajasthan 

for the State of Rajasthan. 

J 
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CMP No. 234111 NWDT 

llEFORE THE NARMADA WATER DISPUTES TRIBUNAL 

IN THE MATTER OF: Water Disputes regarding 
t,he Inter~State River 
Narmada and the River 
Valley Thereof. 

AND 

IN THE MATTER OF: 

The State pf Gujarat 

AGAINST 

The State of Madhya Pradesh 

Complainant 

and others. Respondents 

SuBJECT: Statement by The Union of India 

May it please this Honourable Tribunal, 

1. This Honourable Tribunal issued Notice to 
the Union of India on 13th September, 1976 for 
considering the machinery that might be set up for 
carrying out the final decision of the Honourable 
Tribunal. The Honourable Tribunal had consi­
dered it expedient that the Union of India should 
be represented before this Honourable Tribunal at 
the time of hearing of the said subject. 

2. Accordingly, the Counsel for Union of India 
appeared before the Hon'ble Tribunal. During the 
course of the meeting of the Tribunal, however, 
the Counsel was called upon to express views on 
the following additional items: 

(i) Norms of compensation and rehabilitation 
of oustees. 

(ii) Whether the river Narmada is a public 
navigable river in a legal sense and in whom cJ-oes 
the bed of River Narmada vest as a matter of 
law i.e. whether in the Union of India or in the 
States concerned, namely, Madhya Pradesh, 
Gujarat or Maharashtra, as the case may be. 

3. By its order dated 29~8-1977, this Hon'ble Tri­
bunal permitted the Counsel for the Union of India 
to file.a CMP in regard to the following three mat­
ters on or befOre 7"9-1977 :-

(i) Norms of compensation and rehabilitation 
of oustees; 

Settled by: SMT. SHYAMLA PAPPU 

Senior Counsel 
for the Govt. of Iti.dia. 

Dal'd: 7 -9-19n 

(ii) Whether the River Narmada is a public 
navigable river in the legal sense and in whom 
does the bed of River Narmada vest as a matter 
of law i.e. whether in the Union of India or in 
the States concerned, namely, Madhya Pradesh, 
Gujarat or Maharashtra, as the case may be; and 

(iii) Representation of the Government of 
India in the machinery proposed to be set up by 
the Tribunal fur carrying out its decision. 

4. Regarding item (iii), namely, 

Representation of the Government of India in 
the machinery proposed to be set up by the Tri­
bunal for carrying out its decision; 

the Government of India submits that it will do its 
best to implement the decision of this Hon'ble Tri­
bunal and would also be agreeable to participation 
by the Government of India in the proposed machi­
nery, if so directed by this Hon'ble Tribunal. 

5. Regarding items (i) and (ii), ll'amely, 
(i) NOrms of compensation and rehabilitation 

of oustees; 
(ii) Whether the River Narmada is a public 

navigable river in the legal sense and in whom 
does the bed of River Narmada vest as a matter 
of law i.e. whether in the States concerned, 
namely, Madhya Pradesh, Gujarat or Maha­
rashtra, as the case may be~ 

the Government of India submits that these matters 
require further consideration. The Government of 
India, therefore, requires a period of five weeks to 
enable it to file a CMP in respect of these matters. 

6. It is respectfully submitted that the aforemen. 
tioned period of extension is being soug.ht in view. 
of the further fact that the question of rehabilita~ 
tion of oustees came up for the first time in the 
hearil).g of this Hon'ble Tribunal on 29-8-1977. 

7. It is, therefore, very respectfully submitted 
that in regard to items (i) and (ii) aforementioned, 
these matters may be adjourned to 14-IQ.-1977 or to 
a later. date -as may be convenient to this Hon'ble 
Tribunal. 

Through: V. P. NANDA 

Counsel for the Govt. of lndia. 

• 
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Annexure to the Agreement dated July 12, 1974 -regarding Narmada Water Dispute 

Issue No. 

6. What should be the height of the dam at 
Navagam across the Nannada water and what 
should be the leVel of the canal at its off-take 
with adequate discharge carrying capacity from 
the Navagam Darn? 

7. (b) How and on what basis should equitable 
apportionment of the 27.25 million acre feet of 
water be made between the States of Madhya 
Pradesh and Gujarat ? What should be the 
allocation to either State? · 

13. Should any directions be given 
(a) for releases of adequate water by Madhya 

Pradesh below Narmada Sagar for the 
setting up and operation of Navagam 
Dam; 

(b) for specification of FRL and MWL of the 
storage at Navagam Dam and the FSL of 
Navagam Canal so as not to prejudicially 
affect the intefests Of Madhya Pradesh, 

'M'aharashtra or the other·· concerned 
States; 

(c) for releases by the State of Madhya Pra~ 
desh below Narmada Sagar for the bene­
fits of the States of Gujarat and Maha­
rashtra; 

(d) for the releases by the State of Madhya 
Pradesh below Nannada Sagar for the 
benefits of the State of Rajasthan? 

17. Whether the costs and benefits of the 
Navagam Project of Gujarat are required to be 
shared amongst the concerned States? If so, in 
what manner and on what terms and condi­
tions? If not, whether Gujarat is liable to pay 
any, and if so, what compensation to Mahara­

. shtra and/or Madhya Pradesh for loss of power? 
Whether Maharashtra and I or Madhya Pradesh 
are entitled to any share of power because of 
their proposed projects namely, Jalsindhi, Harin­
phal and Maheshwar? 

J 
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CMP No. 261171-NWDT 

BEFORE THE NARMADA WATER DISPUTES TRIBUNAL 

.JN THE MATTER OF: Water Disputes regarding the 
Inter-State River Narmada, 
and the River Valley Thereof. 

AND 

IN THE MATTER OF: 

The State of Gujarat Complainant 

. AGAINST 

The State of Madhya Pradesh 
and otP,ers Respondents 

SUBJECT:-Statement by The Union. Of India 

May it please this Honourable Tribunal, 

By 'its order dated 29-8-1977, this Hon'ble Tri­
bunal permitted the Counsel for the Union: of' 
India to file a CMP in regard to the foiiowing 
three matters on or before 7-9-1977:-

(i) Norms of compensation and rehabilitation 
of oustees; 

(ii) Whether the ;River Narmada is a·public 
navigable river in the legal sense and in whom 
does the bed of River Narmada vest as a matter 
of law i.e. whether in the Union of India or in 
the States concerned, namely, Madhya Pradesh, 
Gujarat or Maharashtra, as the case may be; and 

(iii) Representation of the Government of 
India in the machinery proposed to be set up by 
the Tribunal for carrying out its decision; 

the Government of India submitted vide CMP No. 
234/77-NWDT that it will do its best to imple­
ment the decision of this Hon'ble Tribunal and 
would also be agreeable to participation by the 
Government of India in the proposed machinery, 
if so directed by this Hon'ble Tribunal. 

3. Regarding items (i) and (ii), namely, 

(i) Norms of compensation and reh'abilitation 
of oustees: and 

(ii) Whether the River Narmada is a public 
navigable river in the legal sense and in whom 
does the bed of River Narmada vest as a matter 

of law i.e. whether in the Union of India or in the 
States concerned, namely, Madhya Pradesh, 

Gujarat or Maharashtra, as the case may be; 

the Government of India had submitted that these 
matters required further consideration and, there­
fore, prayed for more tinie to enable it to file an­
other CMP in respect of these matters . 

4. By its order dated 9th September, 1977, this 
Hon'ble Tribunal had granted time to the Union 
of India till 13th October, 1977 to file·a- CMP on 
the following two remaining items:-

(i) Norms of compensation and rehabilitation 
of oustees; and 

(ii) Whether the River Narmada is a public 
navigable river in the legal sense and in whom 
does the bed of River Narmada vest as a matter 
of law i.e. whether in the Union of India or in 
the States concerned, namely, Madhya Pradesh, 
Gujarat or Maharashtra, as the case may be. 

5. Regarding item (i), namely, 

(i) Norms of compensation and rehabilitation 
of oustees: 

t;lre Government of India submits that it is seen 
from the Document No. MP-886 filed by Madhya 
Pradesh that only telephone installations, belong­
ing to the Union, in the territory of Madhya Pra. 
desh are likely to be affected by the construction 
of a dam at Navagam. The norms of compensn· 
tion for shifting and re-installation of these tele­
phOne lines, it is submitted, is for the project 
authorities to settle with the Posts and Telegraphs 
Department at the appropriate time. 

With 'regard to· norms of compensation for the 
submergence of the properties in Gujarat, Madhya 
Pradesh and Maharashtrf:i likely to be affected by 
the construction of a dam at Navagam, these mat­
ters are already regulated by the existing -law, 
namely, the Land Acquisition Act of 1894. 

Regarding norms for rehabilitation of oustees, 
the Government of India submits that no norms 

-~ 



have been laid down so far by the Government 
of India. Further, the question of rehabilitation 
of oustees is a matter which essentially concerns the 
various States, and the Government of India sub· 
mits that the nonns for rehabilitation of oustees 
generally vary from project to project, depending 
upon the local conditions and no uniform norms 
can be laid down for this purpose. The Hon'ble 
Tribunal may, therefore, decide the issue in the 

light of the submissions made in his behalf by the 
States. 

Settled by: SMT. SHYAMLA PAPPU 

Senior Counsel 
for the Govt. of India. 

Dated: .13th October. 1977. 

6. Regarding item (ii), namely, 

(ii) Whether the River Narmada is a public 
navigable river in the legal eense and in whom 
does- the bed of :River Narmada vest as a matter 

of law i.e. whether in the Union of India or in 
the States concerned, namely, Madhya Pradesh, 
Gujarat or Maharashtra, as the case may be; 

the Government of India submits that the matter 
is still under consideration and therefore further 
time may be granted to the Union of India to 
enable it to file another CMP in this behalf. 

Through: V. P. NAND A 
Counsel for the Govt. of India. 

j 
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CMP 180 of 1974 

BEFORE THE NARMADA WATER DISPUTES TRIBUNAL 

iN tim MATTER OF A WATER DISPUTE REGARDING 

THE 1NTER-STATE RIVER NARMADA AND RIVER 

VALLEY THEREOF 

AND 

IN THE MATTER OF: 

···The. Stale cif. Gujarat 
I :. • 

Vs. 

The State of Madhya Pradesh and others 

To 
HON'BLE SHRI V. RAMASWAMI 

Chairman of the Tribunal dnd the 
other Members thJ!!reoj. 

May it please your Lordships, 

As per minutes of the meeting of the party 
States with Assessors, Narmada Water Disputes 
Tribunal, held on 2nd September, 1974 it was de­
cided as under : 

"After some discussions, the representatives of 
the party States agreed that for the limited pur­
pose of studies which may be needed in connec­
tion with the work of the Tribunal, the set of 
figures furnished by Madhya Pradesh for the 
years 1891 to 1970 may be adopted. 

DELHI, 

Doted 8th Oct. 1974. 

66 

The yield .series furnished in the Master Plan 
of Madhya Pradesh was based on calendar year 
for the years 1891 to 1948 and both calendar 
year and water year for the years 1949 to 1970. 
It was considered -desirable that water year may 
be adopted as tl).e basis for all studies in con-

- nection with the work of the Tribunal. :The 
State representatives agreed to the proposal IJf 
the Assessors for this change." 

It was also decided that the computations of the 
yields for the water years of the period 1891 to 
1948 may be carried out by Madhya Pradesh. The 
Master Plan of Madhya Pradesh 1972 already 
gives the yields for the water years for the period 
1949-1970. 

Madhya Pradesh submits that the yields for the 
calendar years for the period 1891 to 1948 have 
been recasted by Madhya Pradesh and the series, 
for the water years, for the Mortakka and Garude­
shwar sites are prepared as given in Annexures I 
and II of the enclosed note. The note indi­
cates in brief, the methodology adopted, along. 
with details of dependable run-off at Mor-
takka and Garudeshwar sites. · 

J:iadhya Pradesh prays that the water year 
senes computed by Madhya Pradesh for the period 
1891 to 1970 may be taken on record. 

Submitted 

(M. S. BILLORE) 
Supdt. Engineer (Narmada) 

Irrigation Dept. Bhopal-6 
Madhya Pradesh. 

. ' 
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Exhibit C-2 

NorE oN (WATER YEAR) YrELn-SEruEs -oF NARMADA RIVER--

(i) at Mortakl<a. 

(ii) at Garudeshwar. 

1.0 During the meeting of the party States with 
Assessors, Narmada Water Disputes Tribunal held 
on 2nd September, 1974, it was decided that for 
the limited. purpose of studies which may ~e need­
ed iri connection with the work of the Tribunal, 
the set of figures furnished by Madhya Pradesh 
for the· calendar years 1891 to 1970 may be adop­
ted. 

1.1 However, it was· considered desirable that 
water year may be adopted as the basis for all 
studies in connection with the work of the Tribu­
nal. Accordingly 1st of July has been considered 
as. the commencement of the water-year (July­
June). 

2.0. Recasting of Yield Series 

As per directions given in para 6 of the minutes 

of the above meeting following procedure has 

been adopted to work out water~year yield series 

at Mortakka and at Garudeshwar. 

• 

(i) Twenty-two years averages of observed 

monthly in-flows for the period 1948-49 
to 1969-70 have been worked out .:;epa­

rately for the months July-December 

and January-June. The percentages of 

the inflow during above set of months 

with reference to average calendar year 

inflows has been worked out from the 

data given in page 80-81 (for Mortakka 

discharge site) 82-83 . (for Garudeshwar 

discharge site) of Vol. V. Appendix II, 

Flow-Data of Narmada River system, 

Master Plari 1972. 

(ii) The inflows aild their percentages as 

worked out are given in table below:-

~--~~--~~~~~ 
lil.flow · % of average 
(MAF) water year 

inflow 
Gauge site 

A. Nannada at Mortakka average 
inflow July-December 
Average inflow January-June 

B. Narmada at Garudcshwar average 
inflow July-December . · 
Average inflow January-June 

2 

24·889 
1·065 

29·23 
1•34 

.. 
3 

9.5~9% 
4,.1% 

95:62% 
4.38% 

(iii) Inflow series for .water-ycitr li~s been ~e­
-constructed .by <J.pplying .these percenta­
ges and adding up inflow from July tv 
December to subsequent. calendar -years 
inflow in the period .January-June Col. 

5 and Col. 6 of Annexure I gives water­
year inflows for Mortakka and Col. 5 
and· Col 6 of Annexure ·n gives water· 
year' yield series at GarudeshWar. 

(iv) Dependable yield· on ·the ·basis of water­
year series at Mortakka and· Garudesh­
war has been worked out as per AnJ,1CX­
ure III and IV respectively. The reSults 

· are· given below :- · 
-~'-------'----'---'--------'-·-·-. ~ 
Site Dependability 

50% 75%" 

Flows 
90% 

· (MAF) · (MAF) (MAF) 
A. Narmada at Mortakka 27:46 · . 22:01 16•'45 
B. NarmadaatGarudeshwar 33·20 , 27:22 •19·77 

-~-

These are comparable with the deperidable yield 
on the basis Of calendar year series which is repro­
duced bt;:low from Table 4.6, page 80 Qf Vol I Clf 
Ma&ter ~Ian .1972. 

(I) River at 'Mortakka · 

(2) River at Garudcshwar 

FloW with dePendability ___::._· _. . . 

50% 75% ,99% 
. (MA.F) (MAF) (MAF) 

28·10 22·75 15·90 
33·70 26·50 18·60 
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/Ill ANNEXURE t 

! Converslon of Annual Yieid Series at Mortakka to Hydrological Year Series 

I :1 
Calendar Inflow July to Jan. to June Hydrological Inftow 

I :1 "" MAP+ -Decerilber 4.1% .. '"" MAF@@ 
95·9;%* MAP July-June 

I II 
MAP 

1 2 3 4 5 6 

I 1891 41· 74 40·03 I· 71 

I I 92 33· 78 32·40 1· 38 1891-92 41· 41 

I 93 37·82 36·27 1·55 92-93 33·95 

I, II 
94 37·46 35·92 1· 54 D 93-94 37• 81 
95 19·19 18· 40 0·79 94-95 36· 71 ' 

I:~ 
96 29·66 28·44 I· 22 95-96 19· 62 
97 24·97 23·95 I· 02 96-97 29·46 

•• 30·00 28·77 1· 23 97-98 25·18 ,, 

I I 99 3· 82 3·66 0·16 98-99 28·93 

I I 1900 29· 38 28·18 1·20 99-1900 4· 86 
' 
II 01 27· 38 26·26 1·12 1900-01 29·30 

'I 02 15· 47 14· 84 0·63 01-02 26·89 

II 03 28·00 26·85 1·15 02-03 . 15·99 
04 ,. 14· 86 14· 25 0· 61 03-04 27·46 

I 05 21· 81 20·92 0·89 04-05 15·14 

I 
06 26·48 25·39 l· 09 05-06 22· 01 

I 07 15· 96 15· 31 O· 65 06-07 26·04. 
08 .27·91 26·77 1·14 07-08 16·45 
09 16· 95 16·26 0·69 08.(19 27·46 

1910 28·50 27·33 I· J7 09-1910 17·43 
11 20·92 20 .. 06 0· 86 1910-11 28·19 

I 12 .22·96 22· 02 0·94 ll-12 21· 00 

I 13 23·45 22·49 0·96 12-13 22·98 
14 25· 08 24·05 I· 03 13-14 23·52 

I !5 ,, 32·85 31· 50 1· 35 14-15 25·40 
16 38·34 36· 77 I· 57 15-16 33· 07 

I !7 40·72 3,·05 1· 67 16-17 38•44 
18, •• 15· 96 15·31 0·65 17-18 39·70 
19 .. 44·37 42· 55 1·82 18-19 17·13 

1920 16· 18 15·52 0·66 19-1920 43· 21 • 
21 23· 94 22·96 0·98 1920-21 16· 50 
22 24·92 23·90 1·02 21-22 23· 98 
23 37·07 35 .. <;5 1· 52 22-23 25·42 • 
24 28· 71 27·53 1.18 23-24· 36·73 
2S 24·49 23·49 1.00 24-25 28.53 
26 39.89 38·25 Jr64 25-26 25·13 
27 25·41 24.37 1' 04 26-27 39·29 
28 26·91 25· 81 1.10 27-28 25.47 
29 26·74 25·64 1·10 28-29 26·91 

1930 29·63 28·42 1.21 29-1930 26·85 
31 37·91 36.36 1:ss 1930- 31 29·97 

. 32 28·99 27· 80 1.19 31-32 37· 55 

6,8, 
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I 2 3 4 5 6 

1933 37· 71 36·16 1· 55 1932-33 29.35 

34 38.21 36·64 I· 57 33-34 37· 73 

35 28.10 26·95 1· 15 34-35 37· 39 

36 36·06 34·58 1,48 35-36 28· 43 

37 37·50 35·96 1·54 36-37 36·12 

38 35·40 33·95 1· 45 37-38 37· 41 

39 31· 33 30·05 1· 28 38-39 35· 23 

1940 32·42 31.09 I· 33 39-1940 31· 38 

41 14·10 - 13.52 0·58 1940-41 31· 67 

42 38· 71 37·12 1·59 41-42 15·11 

43 35· 59 34· 13 1-46 42-43 38·58 

44 49·50 47·47 2·03 43-44 36·16 

45 32· 32 30·99 1·33 44-45 48·80 

46 36·24 34·75 I· 49 45-46 32·48 

47 36· 01 34· 53 1·48 46-47 36·23 

• 4S 36·49 34·99 I· 50 47-48 36·08 

49 Column 6 directly computed from 48-49 35·874 
actual observed monthly inflows 

1950 
49-1950 27·459 

5I ' 1950-51 26·000 

52 51-52 13·786 

53 
52-53 20· 667 

54 
53-54 21· 627 

55 
54-55 24·976 

56 
55-56 35·800 

57 56-57 33·439 

58 
57-58 17· 747 

59 
58-59 24· 544 

1960 
59-1960 42· 271 

61 
1960-61 26·188 

62 
61-62 49· 621 

63 
62-63 21·462 

64 
63-64 21·450 

65 
64-65 26·919 

66 
65-66 8· 633 

67 
66-67 13· 307 

68 
r67-68 24.449 

69 
68-69 21· 945 

' 1970 
69-1970 32·819 

+Figures taken from page 90 of Vol. V of Master Plan 1972. 
fi *Average percentage inflows has been adopted from July to December as per page 80-81 of Vol. V of Master Plan 1972. 

••Average percentage of inflows from January to June for the y~ars 1948 to 1970 has been adopted as per page 80-81 of Vol. V 
of Master Plan 1972. 

@@ Diagonal downward total of Col. 3 and_ Col. 4 except for years from 1948-49 tO 1969-70 for Which the figures are taken from 
page 80-81 of the Vol. V of Master Plan 1972. 

j 
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ANNEKURE J1 
Annual };ielti Series at Gurudeshwar 

(Hydrological year) 

Cllcndar Inflow July to Dec. Jan. to June Hydrological Inflow 
yo>c MAF+ 95.62%• 4.38%•• year MAF@@ 

MAF 'MAF July-June 

2 3 4 5 6 

1891 ss. 70 53.26 2.44 
92 43' 75 41.83 I. 92 1891-92 55.18 
93 46• 73 44.68 2.05 92-93 43.88 
94 46.15 44.13 2.02 93-94 46.70 
95 22' 32 21.34 0.98 94-95 45.11 
96 34' 18 32.68 1.50 95-96 22.84 
97 28·76 27.50 1.26 96-97 33.94 
98 36.60 )5.00 I. 60 97-98 29.10 
99 3.44 3. 29 0.15 98-99 35. IS 

1900 34.64 33. 12 J• 52 99-1900 4.81 
01 30.47 29.14 1.33 1900.01 34.45 
02 19.48 18.63 0.05 01-02 29.99 
OJ 33.61 32·14 I. 47 02.()3 20.10 
01 17.87 17.09 0.27 03.()4 32.92 
05 27. !6 25.97 1-19 04.05 18.28 
06 34. IS 32.65 I. so 05-06 27.47" 
07 18.18 17.38 o.so 06-07 33.45 OS ... 32.41 30·99 I. 42 07-08 18.80 09 22.00 :>1.04 0·96 08..{19 31.95 

1910 36.63 35.02 1-61 09-1910 22.65 
II 22.75 21.75 1.00 1910-11 36.02 
12 27.26 26.07 1.19 11-12 22.94 
13 30.19 28.87 J.32 12-13 27.19 
14 30.96 29.60 1.36 13-14 30. 23 is 39.58 37.85 ). 73 14-15 31.33 
16 46.97 44-91 2.06 15-16 39.91 r " 50.52 48.31 2. 21 16-17 47.12 
18 18.14 17.35 0. 79 17-18 49.10 
19 55.11 52.15 2.42 18-19 19.17 

1920 20.98 20.06 0.92 19·1920 53.67 
21 30.46 29.13 1. 33 1920-21 21.39 
22 31.02 29.66 1.36 21-22 30.49 
23 44.39 42.45 1.94 22·23 31.60 24 36.08 34.50 1.58 23-24 44.03 25 28.90 27,.63 1.27 24-25 35. 77 

•26 47. so 45,52 2.08 25-26 29.71 27 32.17 30.76 1.41 26-27 46.83 

" 33.25 31.79 1.46 27-28 J2.22 
29 32.21 30.80 1.41· 28-29 33.20 
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1930 
31 
32 

33 
34 

35 
36 
37 
38 
39 

1940 

41 

42 

43 
44 
45 
46 
47 
48 

49 

1950 

51 
52 

53 "' 
54 
55 
56 
57 
58 
59 

!960 
61 
62 
63" 

64 

65 

66 

67 
68 
69 

1970 

+Figures taken from page 91 of Vol. V of Master Plan 1972. 

2 3 4 

37.31 35.68 I. 63 
46.87 44.83 2.05 

35.35 33.80 J. 55 
47.23 ' 45.16 2.07 
44.29 42.35 1. 94 
31.44 30.06 ]. 38 
41.18 39.38 1.80 
43.28 41.38 L90 
41 .so 39.97 1.83 
35.20 33 .66 ]. 54 

38.95 37·24 1. 71 
16·84 16·10 0·74 
46·16 44·14 2.02 

41·61 39· 79 I.Si 
61·00 58· 33 2.67 
33·44 36· 76 1.68 
44c82 42· 86 1·96 
41·69 39· 86 1·83 
43· 32 41·42 1·90 
Column 6 directly computed from 
actual observed monthly flows 

Column 6 directly computed from 
actual observed monthly infiows 

5 6 

29-1930 32.43 

1930-31 37.73 
31-32 46. 37 
32-33 35.87 
33-34 47.10 
34-35 43.73 

35-36 31. 86 
36-37 4L28 
37-38 43.21 

38-39 41. 51 

39-1940 35.37 
1940-41 37· 98 

41-42 18·12 
42-43 45·96 
4344 42·46 

'44-45 60·01 
45-46 38·72 
46-47 44·69 
47-48 41·76 

48-49 42·822 

49-1950 33·696 
1950-51 32·983 

51-52 16·435 
52-53 21· 520 
53-54 23.037 
54-55 31·482 
55-56 40.578 
56-57 35·314 
57-58 19· 839 
58-59 27· 222 

59-1960 53· 970 
1960-.61 29·049 

61-62 61·230 
62-63 t35•065 
63-64 23·289 
64-65 27· 984 

65-66 10· 035 
66-67 15· 728 
67-68 30·48( 
68-69 27·ll8 

69-1970 43· 669 

*Average percentage of inflows has been adopted from July to December as per page 82·83 of Vol. V of Master Plan 1972. 

•*Average percentage of inflows from January to June for the years 1948 to 1970 has been 1\(\optcd as per page 61 of Vol. V of Master 
Plan 1972. 

@@Diagonal downward total of Col. 3 and Col. 4 except for years from 1948-49 to \969-70 for which the figures arc taken from page 
- 83 of Vol. V of Master Plan 1972, · · 



ANNEXURE III 

Dependable Run-off Of Mortakka 

Year Run-off in Frequency Plotting 

Descending 'n' m position 

Order ~.xlOO 
n+l 

2 3 4 5 
------·-~--

1962-63 49·621 ! 1.25 

1944-45 48.80 2 2-50 

1919-20 43.210 3 3-75 

I959-60 42.271 4 5.00 
' 1891-92 41.4I 5 6.25 ' 

1917-18 39· 70 6 7.50 .. 
39· 29 7 8. 75 • 1926-27 

I942-4~ ~8· 58 8 10·00 
1916-17 38· 44 9 II· 25 

1893-94 37· 81 10 12.50 
1934-35 37· 79 II 13· 75 
I931-32 37·75 12 15.00 
1933~34 37· 73 13 16"25 
1937-38 ' 37·41 14 17.50 
1923-24 36·73 I· 15 I8· 75 . 
1894-95 36· 71 16 20;00 
1946,47 36.23 I 17 21"·25 
1943-44- 36·16 I 18 22·50 
1935-37 36·12 19 23· 75 
194-7-43 36.03 I 20 25·00 
1948-49 35· 874 I 21 26·25 
1955-56 35· 800 22 27·50 
1938-39 '35.230 23 29· 75 
1892-93 33· 95 24 30·00 
1956-57 33·439 25 31· 25 
1915-16 33· 07 26 32·50 
1969-70 32· 819 27 33· 75 
19~5-45 32· 48 28 35·00 
194-J-41 31· 67 29 36.25 
1939-40 31· 38 30 37.50 
193Q-31 29·97 3! 38.75 
1896-97 29·46 32 40.00 
1932-33 29· 35 33 41.25 
1900-01 29·30 34 42.50 \ 
1898-99 28· 93 I 35 43.75 
1924-25 28·53 36 45.00 
I935-36 28·43 37 46·25 
1910-11 28.19 I 38 47 .so 
1903-04 27·46 39 
1908-09 27.46 40 50·00 
1949-50 27.459 4l 51.25 
1964-65 26.919 42 52· 50 
1928-29 26.910 43 53·75 
1901-02 26·890 44 55.00 

-------- ·-----·-
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1 2 3 4 5 

1929-30 26· 85 45 56· 25 

1960-61 26·188 46 57.50 

1906.07 26,04 1 47 58.75 

1950-51 26·00 48 60 00 
1927-28 25·47 ~. 61· 25 

J922C2J 25·42 50 62·50 

1914-15 25· 40 51 63·75 

1897-98 25·18 52 65· 00 

1925-26 25· 13 53 66·25 

1954-55 24·976 54 67· 50 

1958-59 24.544 55 68· 75 

1967-68 24· 449 56 70·00 

1921-22 23· 98 57 71·25 

1 1913-14 23· 52 58 72- 50 

1912-13 22·98 59 73· 75 

l 1905-06 22·01 60 75·00 

1968-69 21·945 61 76·25 

1953-54 21· 627 1 62 77.50 

1962-63 21· 462 1 63 78·75 

1963-64 21· 450 1 64 80·00 

1911-12 21·00 1 65 8\· 25 

1952-53 20·667 1 66 82· so 

I' 
1895-96 19· 62 67 83· 75 

1957-58 17.747 68 85·00 

1909 10 17· 43 1 69 86·25 

I' 1918-19 17·13 70 87.50 

I, 
1920-21 16· so 71 88·75 

1907-08 ' . 16·45 72 90·00 

I 1902-03 15· 99 73 91· 25 

,, 1904-05 15·14 14 92·50 

! 
1941-42 15· II 75 93·75 

1951-52 13· 786 76 95·00 

1966-67 13.307 77 96·25 

I 1965-66 8·633 78 97·50 

r 1899-1900 4.86 79 98·75 

I· 
mS. No. of a particular year when arranged in descending order. 

n=79 •. 

! 

( 
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ANNEXURE lV 

Dependable Run-off At Gurudeshwar 

Year Run-off in . ' Freqt,ency m Plotting 
Descend- 'n' position · 

ing m 
Order -xlOO 

n+l 

2 3 4 5 

1961-62 61· 230 I 1· 25 

194445 60·010 I 2 2· so 
• { 1891-92 55·18 I 3 3· 75 

1959-60 53·97 , I 4 5·00 

1919-20 53· 67 5 . 6· 25 " \ 
1917-18 49·10 I. 6 7· 50 

1916-17 47·12 7 8·15 

t9n34 47· 10 I 8 10·00 

1926-27 46,83 I 9 II· 25 

1893-94 46·70 1 10 12· 50 

1931-32 46· 37 11 13· 75 

1942-43 45·96 12 15· 00-

1894-95 45· II 13 16·25 

1946-47 44·69 14 17·50 
1923-24 44·03 15 18· 75 

1892-93 43· 88 16 20·00 

1934-35 .. 43·73 17 21· 25 

1969-70 46·669 18 22·50 

1937-38 '43· 21 19 23·75 

1948-49 42· 822 ] 20 25·00 

1943-44 42·46 1 21 26·25 

1947-48 41· 76 22 27·50 

1938-39 41· 51 23 28· 75 

1936-37 41· 28 24 30·00 
1955-56 40· 578 25 31· 25 

1915-16 39:91 26 32· 50 

1945-46 38· 72 27 33·75 

1940-41 37·98 28 35·00 

1930-31 37·73 29 36· 25 

1910-11 36·02 30 37·50 " 1932-33 35.87 31 38·75 

1924-25 35· 77 32 40·00 ' 1931-40 35·37 I 33 "4t. 25 

1956-57 35·314 1 34 42·50 

1898-99 35·15 35 43·75 

1900-01 35·45 36 45·00 

1896-97 33· 94 37 46·25 

1949-50 33· 696 38 47· 50 

1906-07 33· 45 39 48· 75 

1928-29 33·20 40 50·(}{) 

1950-51 32·983 41 51. 25 

1903-04 32·92 42 52· 50 

1929-30 32·43 43 53·75 
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2 3 4 l, 

r~ 
1927-28 32·22 44 55·00 
1908-09 31·95 4l 56· 25 
1935-36 31· 86 46 51·50 
1922-23 31·60 47 58· 15 
1954-55 31· 482 48 6!HM> 
1914-15 31· 33 49 61·25 
1921-22 30·49 so 62·50 
1967-68 30·487 ll 63· 75 
1913-14 30· 23 l2 65-00 
1901.()2 29·99 l3 66·2l 
1925-26 29·71 l4 67·50 
1897-98 29-10 ll 68.15 ,,...., 29.049 l6 70.00 
1964-65 27.984 l7 71.25 
1905-06 27·47 l8 72·50 
1912-13 27· 39 l9 7J. 75 
1958-59 27· 222 60 7Hl0 
1968-69 27·118 6l 76·25 
\962-63 25· 065 62 nso 
1963-64 23· 289 63 78· 75 
1953-54 23·037 64 80·()() 
1911-12 22· 94 6l 81-25 

1895-96 22·84 66 82·50 
1909-10 22· 65 67 83· 15 
1952-53 21· 52 68 85·00 
1920-21 21· 39 69 86·25 
1902.()3 20.10 70 87·50 
1957-58 19· 8]9 7l 88·15 
1918-19 19·77 72 90·()() 
1907-08 18·80 73 91·25 
1904-05 18·28 74 92·50 
1941-42 JS·\2 7l 93· 75 
1951-S.l 16· 435 76 9HJO 
1966-67 15·128 77 96·25 
1965-66 IO· 035 78 91·50 
1899-1900 4· 81 79 98· 75 

m S. No. of particular year when nrmnged in descending order. 

n-79 

'\ • -
GMGIPND-L-30 MFAGRI-21-2·8()-3oo. 




